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INTRODUCTION 
INTRODUCTION 
Statement of Problem; 
Divorce i s c o r a l l y of the marr iage and i t i s 
p r i m a r i l y a source of t h e D i s s o l u t i o n of t h e Muslim Mar r i age . 
But i t has always been a c o n t r o v e r s i a l sub jec t of t h e Muslim 
P e r s o n a l Law. 
I n P r e - I s l ^ m i c Arabia Arabs t r e a t e d t h e woman, t h e i r 
country produced worse than perhaps any o t h e r peop le d id . A 
woman a f t e r t h e death of her husband was t r e a t e d Jus t l i k e 
=inother p r o p e r t y and her son i n h e r i t e d her '^ s^ a w i f e . There 
was no l i m i t t o polygamy. At t h a t time a person was h^vlnp 
u n r e s t r a i n e d a number of h i s v i v e s , he \',"is a b s o l u t e l y f ree 
t o r e l e a s e himself from t h e rnarit.Tl t i e . His power in t h i s 
connect ion was a b s o l u t e , and he was not r e q u i r e d o r expected 
t o a s s i g n any r eason for i t s e x e r c i s e , nor w i^s he under the 
n e c e s s i t y of observ ing any p r o c e d u r e . 
The word Talag at the very depended upon husband' s 
d i s c r e t i o n whether he could d i s s o l v e the mar r iage a b s o l u t e l y 
and se t the woman f r ee t o marry aga in or n o t . Sometimes, the 
person would pronounce ' T a l a g ' t e n t imes and t a k e h i s wife 
back and aga in d ivorce her and then t ake her back and so on. 
I t means t h a t t h e wife was a t t h e mercy of t h e husband e n t i r e l y 
-Iv-
So many types of divorce was prevelant at the vei>yt:tlae 
One form of divorce in use among the Arabs was 'Ila' the 
husband swearing that he would have nothing to do with his 
wife. According to some, such another had the effect of 
causing an instant separation, but others say that it was 
regarded as a suspensory divorce. 
The other forms of divorce is that some times when a 
person wanted to divorce his wife, he would say that she wag 
like the back of his mother. This would have the effect of an 
irrevocable divorce and was as 'Zihar' ftom Zahr back. 
Among the Arabs the wife had no right to release her-
self from the bond of the marriage. Her parents by a friendly 
arrangement with the husband could obtain a separation by 
returning the dower, if it had been paid or by agreeing to fore-
go it if not paid. Such an arrangement was called Khula and 
the marriage tie would be absolutely dissolved. 
If a woman absolutely separated by Talag in these form 
such as Zihar. Ila or Khula might remarry, but she could not 
do so until as it is called the period of iddat had elapsed. 
We may say that woman was treated unfavourably all over 
the world before the advent of IslamicAlmost all the social 
Laws were against her. Among that one was of the divorce. 
After the Advent of Islam, the status of the woman 
was also raised to footing of near to equality with the man. 
As regard the marriage and divorce, they have got fairly 
liberty and made emough provisions for the women as-iequal 
partners of men. No other religion in the world that favours 
women so much as the Islam. It raised her from the lowest 
status to equality with men when the Holy Quran brought the 
following Gospel: 
" 0 people be careful of (Your duty to) 
your Lord who created its mate of the 
same (kind) " 
(Quran IV; l) 
The Prophet Mohammad (peace be upon him) took upon 
these customs of divorce (as i t has been explained above as 
i t was prevelant in pre-Is lamic Arabia) with extreme d i s -
approval and regarded t h e i r p rac t i ce as calculated to under-
mine the foundation of soc ie ty . The Prophet (peace be upon 
him) had to mould the mind of an un-cultured community to a 
higher development. Accordingly, he allowed the exercise of 
the power of divorce to husband under ce r t a in condi t ions . He 
permitted to divorced p a r t i e s t h e i r d i s t i nc t and separate 
period within which they might endeavour to become reconci l led 
but should a l l the attempts at r econc i l i a t ion , prove unsuccess-
fu l , then in the t h i r d period, the formal separation become 
e f f ec t ive . 
- v i -
As we know tha t on the one hand, the d isso lu t ion 
of marriage br ings about the d i s - i n t eg ra t i on of the family 
l i f e with consequent uncer ta inty and the unhappiness for 
the children bom of the marriage. On the other hand, the 
d issolu t ion of marriage i s evidently desirable when the 
spouses can no longer l i v e in harmony and have l o s t a l l the 
mutual regard by which the d i sso lu t ion of marriage comes in 
as a matrimonial r e l i e f . 
In Islam, great importance has been given to the 
marriage and Darr-ul-Mukhtar and other books have called i t 
an act of devotion. As i t has been pointed out by Abdul Rahim 
in his well knovm book "Muhammadan Jurisprudence" marriage 
under Muslim Law partakes of the nature of both a sacrament 
and a c i v i l cont rac t . As far as the r igh t s and obl iga t ions 
the p a r t i e s in r e l a t i on to each other are concerned, they are 
governed by the ordinary law of cont rac t . I t i s open to the 
spouses to specify and r e s t r i c t each o t h e r ' s r igh t and o b l i -
gat ion a r i s ing out of the marriage and s t i p u l a t e the conditions 
for i t s termination by mutual consent. 
The Holy Quran and Ahadith also i n s i s t e d upon ordain-
ing for t r e a t i n g marriage as an un-breakable sacred bondage. 
Islam strongly favours continuance of mar i t a l ! t i e even made 
under s t r e s ses and s t r a i n s unless i t becomes t o t a l l y impossible 
to continue to the same. 
- v i i -
The Holy Quran ordains: 
" You should l ive with them in a decent 
and honourable manner even i f you do 
not l i ke them" 
(Quran IV: 19) 
Divorce in Islam when not absolutely necessary i s 
strongly disapproved of and discourages. The Prophet( peace 
and blessing be upon him) has sa id " O f a l l permitted things 
divorce i s the most abominables with God". (Abu Dawud). 
Divorce i s permitted but before tha t an attempt i s 
f i r s t to be made for r econc i l i a t ion by re fe r r ing the matter 
to a r b i t r a t i o n . Thus i t i s l a i d down i n the Holy Quran: 
"And i f you fear a breach between the two 
( husband and wife) then appoint an a r b i t r a t o r 
from his ( husband' s) people and an a r b i t r a t o r 
from her (wife ' s ) people. I f they des i re agree-
ment, AJliani wi l l effect harmony between them. 
( Quran IV: 315.0 
Muslim J u r i s t have held dif ferent views regarding 
divorce. According to some divorce i s prohibi ted but i s 
permissible in case of necess i ty . 
- v i i i -
The Holy Quran dommands 
"so i f they (your women) obey you, 
seek not away against them" 
(Quran IV: 3^) 
^ The Law of Muslim divorce has been mis-understood 
even by the Muslim as an absolute r ight and they regarded 
i t as an weapon in the hand to be used aga ins t , t h e i r wives 
any time according to t h e i r own in t e r e s t and caprice with-
out any reasonable cause. 
In Is lamic Law, the r igh t to divorce does not res t 
with the husband alone, but the wife has also been given th 
t h i s r igh t though i t i s not as an absolute as tha t the hus-
band. She can herself terminate her marriage under ce r t a in 
conditions of get i t dissolve through a Qadi. i f there are 
genuince grounds for such a step# But general ly speaking 
the r ight of wife i s not-co-extensive with tha t of the hus-
band. The difference l i e s in the fact where as the husband 
can herself divorce his wife, the wife except under special 
circumstances or conditions obtain the d isso lu t ion of her 
marriage only through the in te rvent ion of a Qadi or Arbi-
r a t o r . 
Two verses of the Holy Quran are there which deal 
with the mat ter . I t i s s ta ted in the f i r s t verse: 
"They ( the women) have r i gh t s s imilar 
to these(of men) over them in kindness 
and men are a degree above them". 
(Quran: 11:228)) 
- I x -
The o t h e r v e r s e s of t he Holy Quran en jo ins : 
" Men a re the ma in t a ine r s of t h e \>romen 
with t h a t Al lah has made some of them 
t o exce l o t h e r s and with what they spend 
cut of t h e i r wea l th" , 
(Quran IV: 34) 
The reaons for the above mentioned verses, the difference 
is drawn is that the superiority of the men over women has been 
given in the second verse. This shows that superiority has been 
given to man because of his responsibility to support and his 
capacity to protect his wife. 
Inspite of the same, Islam has been given to the muslim 
wives the right to divorce themselves if the husband confer such 
a power or the consent upon them such as Khula. Mubaraat. Talag-e-
Tafwid, etc. 
As a marriage can be dissolved by the husband through 
divorce: in the form of Ila. lian or Zihar. The present Muslim 
Law practices allow the husband power to dissolve the marriage 
at his sweet will without assigning any reason or without even 
there being a reasonable ground for the divorce. 
Likewise, A wife can herself dissolve her marriage by 
exercise of her right given under the Tafwid that is when the 
power of divorce has been delegated to her by the husband. She 
can also have the recourse to Khula, It is ali^ ays open to 
- X -
the spouses to mutually agree to the termination of 
t h e i r marriage for a considerat ion or without i t . This 
they can do by Khula or Mubaraat. 
The Muslim j u r i s t s , however, speaking of five 
categories of the d isso lu t ion of a Muslim raarriage( apart 
from the form when both take the ac t ion for divorce) which 
i f there i s sim'ultanedus ac t ion from both the s ides i s cal led 
Mubaraat. i . e . each declare under he/she i s qui te of the other 
or i s ca l led H a n , i f therhusband under mult iple oath charges 
adultery on the par t of wife and the wife on her part denies 
tha t a l l ega t ion under multiple oa th . 
Besides the methods of divorce recognized under the 
Islamic Law the most important enactment empowers wife to 
dissolve marriage through judic iary i s the Dissolut ion of Muslim 
Marriage Act 1939. This i s only l e g i s l a t i v e measure which 
introduced a substantive reform i n the Muslim Law of of various 
Schools. But t h i s Dissolution of Muslim Marriage Act 1939 i s 
not a complete codi f ica t ion of the Islamic Law of Divorce. 
The Dissolut ion of Muslim Marriage Act, 1939 deal with the only 
grounds on which the wife can obtain a decree from the court 
which i s known as 'Faskh' . I t speci f ies eight grounds under 
Section 2 clause ( i) to ( v i i i ) and adds tha t the court can 
also dissolve a marriage on any other grounds recognized by 
Is lamic Law under Section 2( ix) of the Act. The other grounds 
- x i -
i n c l u d e , Khula. Mubaraat , Tafwid. I l a . l l ^ n . Z l h ^ r . 
lie got tempted t o t ake t h i s work i n wake of the 
c r i t i c i s m ( though unfounded) t h a t i n I s l a m i c l e g a l system 
wife i s i n f e r i o r and has no r i g h t to d ivo rce . To n u l l i f y 
t h i s p r o p o s i t i o n ire have exhausted l e g i t i m a t e v e n t u r e on the 
b a s i s of a u t h e n t i c and a u t h o r i t a t i v e source m a t e r i a l . 
SCOPE; 
I n s t a n t v e n t u r e i s confined to study t h e r i g h t t o 
d ivorce a v a i l a b l e to Muslim wife under c l a s s i c a l I s l a m i c m a t r i -
monial Ju r i sp rudence and t h u s c o v e r s - Khula. Mubaraat . I l a . 
Talag-e-Tafwid; I l a . l i a n . Z i h a r . The grounds of d i s s o l u t i o n 
under t h e D i s s o l u t i o n of Muslim Marr iage Act , 1939 a re not 
given d e t a i l t r e a t m e n t as t h e same being t h e s t a t u t o r y l^w a r e 
beyond the scope of the c l a s s i c a l grounds of d ivorce under I s l a m i c 
J u r i s p r u d e n c e . 
Methodology: 
I t i s a l i b r a r y based work. D o c t r i n a l methodology i s 
r e l i e d fo r t h e complet ion of t h i s work. 
- x i i -
Sourde mater ial and l i b r a ry 
English t r a n s l a t i o n of o r ig ina l sources 
(Holy Quran. Hadith l i t e r a t u r e are heavily r e l i eve to 
subs tent ia te the various grounds of divorce avai lable to 
wife under c l a s s i c a l Is lamic Jurisprudence. Besides the 
scholas t ic though of the different branches of Islamic 
Matrimonial Jurisprudence, j u r i s t i c views of various 
streams of Is lamic Law and the monumental t r i t i e s e s on 
Islamic Matrimonial Jurisprudence const i tu ted the basis 
for my ins tan t venture . 
Case law here and there c i ted to authent icate the 
view poin t . 
To asce r t a in the contr ibut ion the o r ig ina l sources 
of Islamic Jurisprudence have been taken up in through out 
the study as touch stone. For the relevant o r ig ina l sources 
of Is lamic Jurisprudence, the l i b r a r i e s of Nadwatul-Uloom, 
Nadwa, Lucknow, Darul-Uloom, Deoband, Sharanpur, U.P. , 
Imarat-e-Sharia , Bihar and Orissa , Faculty of Theology, 
Aligarh Muslim Univers i ty , Aligarh, Maulana Azad Library, 
Department of 'Vest Asian Studies , Aligarh Muslim Univers i tv , 
Aligarh and Is lamic Studies , Aligarh Muslim Univers i ty , 
Aligarh are conveniently and u t i l i z e d . All au tho r i t a t i ve 
mater ia ls used and u t i l i z e d for the pro jec t ion and comple-
t ion of d i s s e r t a t i o n . 
- x i i i -
Work Plan; 
The f i r s t Chapter r e l a t e s to the woman and r ight 
to divorce before the advent of Is lam. I n pre-Is lamic days, 
the divorce was frequently occurring without any regard to 
mar i ta l ob l iga t ions and every individual took as many wives 
as he could afford and divorced them at h is sweet w i l l . 
Divorce was the monopoly of male and female had no say. 
The Second Chapter deals with the woman' s r ight to 
Divorce and Advent of Islam. In Islam, the r ight to dissolve 
the marriage has been given to the husband and the wife both. 
On the one hand Muslim husband have been given the unlimited 
and u n i l a t e r a l power to divorce t h e i r wives even assigning any 
reason thereof. On the other hand, Islam has also given to the 
Muslim wives the r ight to divorce themselves i f the husband 
confer such a power upon than. 
The Third, Fourth, F i f th , Sixth , Seventh and Eight 
Chapters deal with various forms of divorce; Khula, Mubaraat. 
Talag. Tafwid, I l a . Lian and Zihar . In these Chapters 
the r ight to divorce has been given to both man and woman 
d i r ec t ly and i n d i r e c t l y . At the relevant places the decisions 
of our Judiciary has also been c i t ed , while discussing the 
various form of divorce. These aspects have been discussed 
-x iv -
eloborately in those chapters . I n the l a s t chapter 
conclusion and humble suggestions are made. 
This d i s s e r t a t i o n i s a compilation of relevant 
source mater ia l s i n a systematic manner. The source mater ia ls 
are duly foot-noted, We s incerely acknowledge the contr ibut ions 
of a l l those whose mater ia ls we have used for achieving our 
academic goal . 
CHAPTER-I 
WOMAN AND RIGHT TO DIVORCE BEFORE 
THE A&VKNT OP I5LAM 
tfOMAN AND RIGHT TO 
DIVORCE BEFORE THE ADVENT OF ISLAM 
Before the advent of Is lam woman was t r e a t e d un-
favourably a l l over t h e wor ld . Almost a l l t h e s o c i a l and 
r e l i g i o u s laws were a g a i n s t h e r . Among t h a t one was the 
d i v o r c e . 
Among a l l t h e n a t i o n s of a n t i q u i t y t h e power of d ivorce 
has been regarded a s a necessa ry c o r o l l a r y t o t h e law of 
Mar r iage ; but t h i s r i g h t w i th a few e x c e p t i o n s , was e x c l u s i v e l y 
r e se rved fo r t h e b e n e f i t of t h e s t r onge r sex; t h e wife was 
under no c i rcumstances e n t i t l e d to claim a d i v o r c e . 
Among the P r e - I s l a m i c Arabs the power of d ivorce possess -
ed by the husband was u n l i m i t e d . They could d ivorce t h e i r wife 
a t any time fo r any reason or without any r e a s o n . They could 
a l s o revoke t h e i r d ivorce and d ivorce aga in as many t imes as 
they p r e f e r r e d . They could moreover, i f they were so i n c l i n e d , 
swear t h a t t hey could have no i n t e r c o u r s e with t h e i r wives , 
though s t i l l l i v i n g with them. They could a r b i t r a r i l y accuse 
them and have than with such n o t o r i e t y as would d e t e r o t h e r 
s u i t o r s : whi le they themselves would go exempt from any r e s -
• 1 
pons ib i l i t y of maintenance or legal punishment. 
In pre-Is lamic Arabia, the Arab who was having number of 
his wives, he was l ike-wise absolutely free to re lease himself 
from the mar i t a l t i e . His power in t h i s connection was absolute 
and he was required or expected to assign any reason for the 
1. Ibrahim, Abdel Hamid, "Dissolution of Marriage in Islamic 
Law", Vol. I l l 165 (1956-57, the Islamic Culture Centre) , 
i t s exerc i se , nor was he under the necessi ty of observing 
any p a r t i c u l a r procedure. The word Talag commonly used for 
thisET^purpose. I t depended upon t h i s d i sc re t ion whether he 
would dissolve the marriage absolutely and thus sfet the 
woman free to many again or no t . He might i f he so chose, 
revoke the divorce and resume mar i t a l connection. Some times 
an Arab would pronounce Talag t e n times and take his wife 
and again divorce her and then take her back and so on. The 
wife in such a predicament was en t i r e ly at the mercy of the 
husband and would not know ehen she was f r ee . Some times the 
husband would renounce his wife by means of what was cal led 
a suspensory divorce. This procedure did not dissolve the 
marriage but i f enly enable the husband to refuse to l i v e 
with his wife, while the l a t e r was not at l i be r t y to marry 
again. 
Another form of divorce in use among the Arabs was 
I l a . the husband swearing tha t he would have nothing to do 
with his wife. According to some, such an oath had the effect 
of causing an ins t an t separat ion, but others bay tha t i t was 
regarded as a suspensory divorce. Some times when Arab v/anted 
to divorce his wife he would say tha t she was l ike the back 
of his mother. This would have the effect of an i r revocable 
divorce and was as Zihar from back.^ 
The wife among the Arabs had no corresponding r ight to 
re lease herself from the bond of marriage. But her parents by 
2. Abdur Kahim, M.A., The P r inc ip l e s of Muhammadan J u r i s -
prudence, 6, (Allahabad) . 
3 . I b id . 
a friendly arrangement with the husband could obtain a 
separation by returning the dower, if it had been paid or 
by agreeing to forego it if not paid. Such an arrangement 
was called khula and by it the marriage tie would be abso-
u 
lutely dissolved. 
A Woman if a bsolutely separated by Talag. Zehay, I la 
or khula. might remarryt but she could not do so until 
some time called the period of * iddat' had elapsed. This 
precaution was evidently observed in the interest of the 
child that might be in the womb. But an Arab before Islam 
would some times divorce his pregnant wife and she would 
under an agreement with him be taken over in marriage by 
another. On the death of the husband the period of iddat 
5 
was one year. 
As we have seen, divorce among the Arabs was of 
var ious kinds, and in one type of marriage as we have 
seen e i t h e r spouses could dissolve the union. But in 
ba' a l marriage also there was in the time of ignorance as 
i n Islam, a two fold method of divorce - khol or "d ives t i t u r e" 
and t a l a c or "d ismissa l" . I n Mohammadan Law, the difference 
between the two i s tha t in ordinary divorce or dismissal the 
wife claims her dowry while |^hol i s a divorce granted by the 
4 . I b id . 
5. I b id . 
husband at his wife' s request, she undertaking either 
to give up her dowry or to make other payment to induce 
him to set her. In old times on the other hand, Khol is 
as a friendly arrangement between the husband and his wife"? s 
father by which the latter repaid the dowry and got back his 
daughter. 
In the story related to explain the nature of this 
kind of separation the spbuse are said to have been cousins 
from which it appears that even in such a case the daughter 
7 
might be given in marriage by her father for a price; 
Under Khula the marriage contract was absolutely 
cancelled because the material consideration paid by the huaband 
in order to acquire marital rights was returned to him. But if 
a husband resolved to live no longer with his wife and yet did 
not get back the mehr, it is pialnthat the woman would not be 
absolutely free under such a theory of marriage contract as we 
have found to exist in Arabia, The husband had purchased the 
exclusive right to use the woman as a wife and this right was 
of nature of property and did not revert to the woman or her 
kin simply because the owner declined to use it. Evidence that 
this was so may be found in the Law of Triple divorce, which 
6. W. Robert Smith, Kinship and Marriage in Early Arabia, 
112, (1903, London) 
7. Ibid, 
s t i l l survives in Mohammadan Law, and i s provided to 
have been current i n the Jah i lva by a na r ra t ive and 
verses of the poet Al-Aisha. A divorce was extor ted from 
Al A' sha by the kinc: of h is wife who had other views for 
her and to make her dismissal complete, he was forced to 
g 
repeat the formula three t imes. T i l l the t h i r d divorce, / 
the husband;and s t i l l a heeu ' l nasibiha " had more r ight 
to her than any one e lse had", the same phrase tha t i s used 
to character ised the power of the kin over an unmarried 
Q 
woman or of the heir over widow. 
What shame, that wives are t o r tu r ed , divorced, even 
k i l l e d when they f a i l to conceive a f t e r marr iage. Male me-
mory must have los t count of the number of wives k i l l ed who 
gave b i r t h only to daughters, although in a l l such cases, 
10 the r e spons ib i l i t y l i e s with the husband. 
Two pre- Is lamic i n s t i t u t i o n s affect ing family r e l a t ions 
were removed by the Holy Quran, i n s t i t u t i o n s which were a l ied 
in the thinking of the Holy Quran as crea t ing false and 
abusive r e l a t i o n s , i . e . Zihar and adoption. The Holy Quran 
condemned both Zihar and adoption as creat ing fa lse r e l a t i o n -
ship for "God has not put two hearts in any man's hearty ^^  
8 . Id, a t 113* 
9. Id. a t 114 
10. Quddus, Syed Abdul, The Challenges of Is lamic Renai-
ssance, 118, ( ed . 1 s t , 1978, Karachi) , 
11, Id . at 121 
CHAPTER-II 
WOMAN'S RIGHT TO DIVORCE AND 
ADVENT OF ISLAM 
WOMAN'S RIGHT TO DIVORCE AND ADVENT OF ISLAM 
V/e have discussed in previous chapter about the 
fact that the divorce is a natural right peculiar to man. 
Nevertheless, a man can give his wife the right of divorce 
as an absolute attorney or in special circumstances on his 
ovm behalf. By the way, so that the man may not waive his 
appointing of an attorney, and so that he may not deny the 
ceding to the woman of this right, that is so as to give it 
the form of an irrevocable ; attorneyship, an attorneyship 
of this discription is usually concluded by the contrivance 
of making it a binding condition in the marriage contract. 
According to this condition, the woman may unconditionally 
or in special circumstances that have been specified before 
hand divorce. In this way, from the oldec times, those women 
who had a cause to be anxious about some aspect of their 
future husbands kept the right of divorce secured in their 
hands in the form of binding condition contained in the 
marriage contract, and made use of it when absolutely nece-
ssary. 
Thus, in the view of Islamic Law, a woman has no 
inherent natural right of divorce, but as stipulatory right 
namely, in the form of a condition contained in the marriage 
contract, shey may have the right. 
1. Mutabhari Murtada, The Right of Woman in Islam, 301. 
(Ed. 1st, 1981, Tehran). 
2. Ibid, 
3. Ibid. 
As we see, the thing which is all the time 
repeated that is the view of Islamic Law the right of 
divorce as a natural right is not meant for the woman but 
as a stipulated and conferred right- it can be exist, and 
can be made use of by her. 
Islam recognises the necessity for divorce in cases 
when marital relations have been poisoned to a degree which 
make a peaceful home life impossible. But Islam does not be-
lieve in unlimited opportunities for divorce on frivolous and 
unimportant grounds because any undue increase in the facilir 
ties of divorce would destroy the stability of family life. 
Therefore, while allowing divorce on genuine ground, Islam 
has taken great care to introduce checks and balances design-
ed to limit the use of available facilities. The permission 
has been given both to man and woman to obtain, a release 
from the bond of marriage in cases of absolute necessity, the 
Peophet(peace be upon him) has made it clear that Islam does 
not regard it as desirable.^ 
At a place says the Holy Quran; 
And women shall have rights 
similar to the rights against them, 
according To what is equitable. But 
4 . I b id . 
5. Siddiqui , M. Mazharuddin, Women in Islam, 63(ed. 1987, 
Adam Publisher and d i s t r i b u t o r s ) . 
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men have a degree(of advantage) over 
them. And God i s Exalted in power, wise. 
Islam, not only dignif ied the s t a tus of man but 
also ra ised the s t a tus of woman to a footing of near 
equal i ty with man. Before the advent of Islam women had no 
pos i t i on i n soc ie ty . They were a t the mercy and caprice of 
t h e i r men-fol\5e and were t r e a t e d as goods and c h a t t e l s . Un-
r e s t r i c t e d polygamy was the order of the day and women could 
be divorced at the whfcm and pleasure of t h e i r husbands. I t 
was Islam tha t for the f i r s t time vindicated the r i g h t s of 
women and gave them a s t a tus unknown unthought of even to t h i s 
day, they are granted a l l the fundamental r i g h t s . They are 
given the r igh t of inher i tance of the property of t h e i r mother 
husband and b ro the r . As regards marriage and divorce, they have 
got f a i r l i b e r t y . Islam has removed various domestic and con-
jugal hardships of the women by prohib i t ing the un-l imited 
polygamy prevalent i n those days and prevai l ing now-a-days 
i n the western society of course i n an un-acknowledge and un-
lega l i sed form. Women are encouraged to study and acquired 
learn ing . All women and men are a l i k e . Both should acquire 
education "From the Cradle to the grave," 
6 , Quran I I . ??fi( SiiT^a-fll.Ragarahl t r ans by Abdullah Yusuf Al i , 
7 , Nazhat and Khurshid Ahmad. The pos i t ion of Woman in Islam, 
4 (A Markazi Maktaba I s lamic , De lh i ) , 
In shor t , Islam has m.-ade adequate provisions 
for preparing the women as equal par tners of men. 
There i s no other r e l ig ion in the world tha t favour 
women so much so as Islam, I t ra ised her from the lowest 
s t a tu s to equal i ty with men, the Holy Quran brought the 
following Gospel: 
0 people I be careful of(your duty to) 
Your Lord who created i t s mate of the 
same ( kind), ^ 
The Holy Quran in var ious places proclaims on almost 
every plane - moral, s p i r i t u a l and i n t e l l e c t u a l . The Holy 
Quran sayst 
They the women are your (men's) raiment 
and y©' are t h e i r raiment, ' 
The I n s t i t u t i o n of divorce 1 B Islam i s a means of 
dissolving the contract of marriage i n abnormal circumstan-
ces when finds i t impossible, to l ive together in matrimonial 
bond. Thus, divorce i s not a passing whim but the r e su l t of 
a s e t t l e d determination over a length of time. Though the 
8. Ibid. 
9. Quran IV; I (Sura-an-Nl«.a'> t r a n s , by Abdullah Yusuf All. 
10. Quran I I ; 187 (Sura-al-Baqarah) t r a n s , by Abdullah Yusuf A l l , 
10 
i n s t i t u t i o n of divorce has been kept as a sort of 
reservat ion i n abnormal circurastanceB, yet the Sharah 
11 
condemns i t s free use in the most emphatic terms. 
Ibn Umar reported tha t the Holy prophet( peace 
and bless ings of Allah be upon him) said, 
"The most detested act out of 
the lawful ac t s i n the sight 
of Allah i s divorce" 
(Abu Dawud) 
Thus, every muslim male and female should try his 
utmost to avoid it. The men have been exhorted to over look 
the fault of the wives and the women have been instructed to 
seek reconciliation with their husband making the maximum 
sacrifice. But if inspite of all these efforts, there is no 
chance of conciliation and they find no other alternative left 
for them but separation from each other, then they should not 
give themselves upto utter disappointment. As the Holy Quran 
says: 
If ye fe'ar a breach 
between them twain, 
11. Imran, Mohammad, Ideal woman in Islam, 22( ed, Ilnd, 1986, 
Delhi). 
12. Siddiqui, Abdul Hamid, Selection from Hadith, 110, 
(ed. 1st, Delhi). 
13. Supra. Note 11 at 23. 
11 
Appoint (two) a r b i t e r s , 
One from his family, 
And other from hers ; 
I f they wish for peace, 
God w i l l cause 
Their reconc i l i a t ion : 
For God • bathful knowledge. 
And i s acquaintted 
With a l l t h i n g s / ^ 
According the Holy Quran: 
Men are the maintainer of women because of what 
Allah has made some of them excel o the r s . 
The super ior i ty of male in s trength a c t i v i t y and 
courage saddles upon him the r e spons ib i l i t y of maintaining 
the family and so he enjoys supervisory s ta tus in the disposal 
of i t s a f f a i r s . The idea behind the above quoted Quranic expre-
ssion i s tha t male and female are counter part of each other and 
i f a male enjoys super ior i ty over made, i t does not necessar i ly 
mean the i n f e r i o r i t y of the female, for they both are inseparable 
p a r t s of each o ther . 
14. au ianIV: 35 (Sura-al-Bagarah) t r a n s , by Abdullah Yusuf Al i , 
15. Qimaji IV: 34 (Sura-al-Baqarah) t r a n s . by-Abdullah Yusuf Al i , 
16. Supra. Note 11 at 23. 
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This precedence has been s ta ted in order to bring 
home the fact tha t the option to pronounce divorce or to 
res^lAdc a provis ional divorce r e s t s with the husband. Men 
have an upper hand in t h i s regard because they contract 
women in marriage by spending t h e i r means and as such the 
choice to par t with t h e i r wives with them. This r ight( to 
divorce) has not been conferred oh woman, otherwise she 
17 would have become very daring and embolden towards her 
husband. I t i s deplorable however, tha t i n bl ind pursui t of 
the west some Muslim countries l i k e Turkey e t c . has taken 
t h i s r ight from men and gave i t to the cour ts . This misguided 
step i s decidedly against Holy Quran and gunnah. None i s 
authorised to usurp the r ight from husband and delegate i t 
to the cour ts . 
17. I b i d . 
* However, the Shariah has given women the r igh t of 
Khula or separat ion from husband 4n abnormal circum-
stances ( i . e . oppression, i l l - t r e a t m e n t , mutual d i s -
card on account of wife d i s l i ke of husband, e t c . ) by 
making the same compensation the husband which has been 
mutually agreed upon. I f husband i s adamant because of 
mischief or se l f ishness the woman can approach Qadi 
( Is lamic judge) for l ega l separat ion, Quranic verse 229 
13 
The r igh t of woman in demanding the d isso lu t ion of 
marriage i s known as Khula. I t i s a kind of f a c i l i t y provid-
ed to the wife in securing Talag from her husband by returning 
a par t ot f u l l amount of the b r i d a l g i f t (Mehr). ^^ 
The Holy Quran says: 
I f a wife fears 
cruel ty or desert ion 
on her husbfeind' s par t 
There i s no blame on them 
i f they arrange 
And aimicable sett lement 
Between themselves; 
of (Surah-al-Bagarah)refers* I t i s our f a i l i ng tha t in 
ac tual p rac t i ce we have denied t h i s r ight to woman which lead 
to many a &east burnings and i n ju s t i c e s for which the Shariah 
i s not the l e a s t responsible . Even now i f we r e s to re t h i s 
l igimate r igh t of women in soc i e t i e s where they are denied 
t h i s opportunity many of our chronic conjunal problems can be 
solved as pent up grievances gave b i r t h to movements in the 
reverse d i rec t ion . I t should, however, be borne in mind tha t 
Khula i s intended for genuine hard and pressing cases and as 
such the free use of abuse of t h i s f a c i l i t y i s equally condemn-
ab le . The Holy Prophet( peace be upon him) has warned: "Women 
who withdraw themselves from t h e i r husbands and women who per-
suade t h e i r husband to divorce them for a compensation are 
hypocr i tes . ( I d . a t 31)^9 
18, I J . at 24 
19. Id a t . 31 
1^ 
And such settlement i s best ; 
Even though men's souls 
Are swayed by greed 
But i f ye do good 
And practise self restraint, 
God is well acquainted 
Vith all that ye do.^° 
The Holy Quran stresses that if both the parties 
honestly feel that it is not possible for them to get on 
together and there is no help to it, but separate them it 
21 
should be done in a kind and graceful manner. 
The Husband is required to make full payment of the 
dower money if he takes the initiative in divorce. Moreover, 
he is not allowed to take from her any thing out of his dower 
22 
money or other gifts he had given to her. 
The Holy Quran says: 
(Men), to take a back 
Any of your gif t ( f rom your wives), 
Except when both p a r t i e s 
Fear tha t they would be 
Unable to keep the l imi t s 
Ordained by God, 
Fear tha t would be 
Unable to keep the l imi t s 
Ordained by God 
20. Quran IV: 128 (Sura-an~Nisa) t r a n s , bv Abdullah Yusuf A l l , 
2 1 . I d . a t 32 
22. Ib id . 
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There i s no blame on e i the r 
Of them i f she give 
Something for her freedom 
These are the l im i t s 
Ordained by God; 
So do not t ransgress them 
I f and do t ransgress 
The l im i t s ordained by God, 
Such ;P ersons wrong 
(themselves as well as others) 
I f the demand for separat ion i s i n i t i a t e d by the wife 
( a s i s the case set out in the l a s t por t ion of the above verse) 
then she i s required to re turn the dcmerwhich he received from her 
husband at the time of marriage; and i n t h i s payment there sha l l 
be no blame on e i t h e r of them* This i s known as Khula. The 
Scholars of Islam have on the bas is of the p l u r a l form of the 
verb as khiftum instead of the pa i r from as used before and 
a f t e r t h i s i n t h i s par t of the verse concluded tha t the wife 
can get Khula only through Qadi e r judge or through those who 
are authorised to administer j u s t i c e . 
According to the Hanafis a woman i s e n t i t l e d to get 
without the decision of the Qac^i. kbttlauintbase the husband and 
23. Quran I I : 229 (Sura-al-Bagarah') t r a n s , by Abdullah Yusuf Ali 
24. Suora. Note 11 at 32. 
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t h e wife a g r e e , but i f t h e husband r e f u s e s , t hen t h e 
woman has t o go t o t h e court fo r seeking s e p a r a t i o n 
through Khula?^ 
The case of Jami la b 'Abdul lah who was the wife 
of Thabi t b Qais p rov ides a good i l l u s t r a t i o n s of Khula 
(Sahih-Bukhar i ) 
S i m i l a r ahad i th have been t r a n s m i t t e d on t h e 
a u t h o r i t y of Hadrath Aisha (may Allah be p l e a s e d wi th her) 
r e l a t i n g to t h e Khula of a woman c a l l e d Hubavbah b i n t Sahl 
and a re found i n 'Muwatta*. Imam Malik and Musnad of Ahmad. 
I t should a l s o be born i n mind t h a t Khula i s an 
i r r e v o c a b l e s e p a r a t i o n and t h u s i t i s a b s o l u t e and f i n a l . The 
woman marr ied ano the r person and hot her p r e v i o u s husband a t 
t h e expi ry of her i d d a t . Shah W a l i u l l a h . whi le exp l a in ing 
t h e s i g n i f i c a n c e of t h i s i n j u n c t i o n , has s t a t e d t h a t t he idea 
behind t h i s command i s t h a t t h e people should not t ake the 
i n s t i t u t i o n s of marr iage and d ivorce as mere p l a y t h i n g s . 
They should be f u l l y aware of t h e i r r e s p o n s i b i l i t i e s and 
27 
o b l i g a t i o n s . 
I s l am has g ran ted a l l t he b a s i c r i g h t s t o women 
which a r e s t i l l denied t o them i n some Western s o c i e t i e s . 
These r i g h t s i n c l o i l t s t h e choice of l i f e p a r t n e r s , pix)fe-
s s i o n and ownership of p rope r ty e t c . I n I s l a m i c c o u n t r i e s 
2 5 . I d . a t 33 
26 . I b i d . 
27. I b i d . 
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t h e i s s u e was a l r eady s e t t l e d as Is lam gran ted equal 
r i g h t s to women which they d id not enjoy before t h e 
advent of I s l a m . But u n f o r t u n a t e l y t h e s e r i g h t s have 
been denied to t h e Muslim women of l a t e r ages and 
t h e r e i s g r e a t need of l e g i s l a t i o n to r e s t o r e t h e s e 
28 
r i g h t s t o them. 
The spread of educa t ion i n t h e modern age , has 
aga in made Muslim women conscious of t h e i r r i g h t s . I n 
almost a l l t h e I s l a m i c c o u n t r i e s they have s t a r t e d move^ 
ments fo r t h e r e s t o r a t i o n of t h e i r r i g h t s as p rovided 
i s t he t e ach ing of I s l a m . Almost a l l t h e Muslim coun t r -
i e s have guaran ted the p r i n c i p l e of eaua l r i g h t s for men 
29 
and women i n t h e i r c o n s t i t u t i o n . 
During t h e l i f e t ime of t h e Holy P rophe t (peace be 
upon him) women were foreee t o p a r t i c i p a t e i n b u s i n e s s and 
T r a d e . Hadret Khadi.ia. t h e f i r s t wife of Holy Prophet 
(peace be upon him) h e r s e l f was a gteat b u s i n e s s woman. 
Women served on t h e farm, took p a r t i n nation^ b u i l d i n g 
a d t i v i t i e s and worked shoulder t o shoulder wi th men i n 
a l l walk of l i f e during n a t i o n a l emergencies . They tended 
t h e 8%^ and wounded,^^op t h e b a t t l e f i e l d . But due t o 
high i l l i t e r a c y r a t e and t r a d i t i o n r idden s o c i e t y , not 
many women took a c t i v e p a r t i n ou t -door a c t i v i t i e s . I n 
2 8 . Syed Abdul Quddus, The Chal lenge of I s l a m i c Renai -
s sance , 115 ( e d . 1 s t , 1987, K a r a c h i ) . 
29 . I b i d . 
30. I d a t 118 
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shor t , they pa r t i c ipa t ed i n a l l spheres of l i f e 
and used t h e i r d i sc re t ion freely to marry or to 
• 5 5 1 divorce t h e i r husband,^ 
According to Islam, r igh t s and p r iv i l eges of 
men are the r e s p o n s i b i l i t i e s and obl iga t ions of women 
and v ice-versa . The Holy Quran says: 
"Women have right similar 
to those against them". 
The Holy Projpihet (peace be upon him) had declared 
in his l a s t Khutba (Fare well i d d r e s s ) : ' 
" you (husbands) have r i gh t s against 
your wives, remember you must t r e a t 
them well Allah has charged you a duty, 
you must not insu l t the t r u s t which 
Allah has placed in your hands". 
He had further said: 
" (All) human beings are equal to one 
another . No one has any r igh t or any 
super ior i ty to claim over another". 
In divorce case, the Muslim j u r i s t s , however, 
recognised the v a l i d i t y of a t l e a s t a par t of those , espe-
c i a l l y the dower in case the wife sues for divorce, but not 
i n case of the husband divorce his wife. 
31. i d . at 119 
32. I b i d . 
33. Id« a t 133 
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Muslim J u r i s t s speak of five categories of 
the dessolut lon of a Muslim marriage( apart from the 
form when both take act ions for divorce which If 
there I s slmultaneious ac t ion from both s ides , i s 
cal led Mubaraat I . e . , each declare under he/she i s 
quit of the other or i s cal led I t an i f the husband 
under a mult iple oth charges adultery on the par t 
of wife and the wife, or her par t denies tha t a l l e -
gat ion under mult iple oath)."^ 
The r igh t of d isso lu t ion of marriage i s i n t i a -
ted by the wife who under cer ta in circurastances( enum-
erated in a somewhat modernised form in the Muslim 
marriages Dissolut ion Act of 1939 enacted by the Gover-
nment of India) can move a court for divorce. This form 
of d isso lu t ion i s cal led Khula, i . e . when a wife wants 
to ' g e t r i d t of a cruel or undesirable husband. But she 
has to re turn him.-'^ -'^  
Another r ight i s a woman eari a lso sue for divorce 
in case a husband deserts her. The Hanafi Law in t h i s case 
asked the wife to wait for a period of over nine years 
( t he idea being tha t so long as the husband can be pre -
sumed to a cdine, she can not marry) whileMaliki Law 
s t ipu la t ed a four year period on the bas is tha t a woman' s 
maximum period of ges ta t ion i s four years . All nodern 
34. I ^ . at 134 
35. I d . a t 135 
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muslim family laws have adopted a four year period 
36 
without accepting the Malikea rationale for it,-^  
An other category of the wife' s right of divorce 
which appear quite reasonable and it must be owned that 
in giving the wife the right of divorce( which she also 
exercised "by delegation" from her husband ( Tafwid ) 
if she stipulated it in her marriage contract, Islam 
was far ahead of other world civilization, although 
the taking back of the gifted pj?operty in Khula is in 
express conflict with the later teaching of the Holy 
Quran.-^ ^ 
Divorce, since it desintegrates the family unity 
is of course, a social evil in itself but it is necessary 
evil. It is better to wreck the unity of the family than 
to wreck the future happiness of the pasties by binding 
them to a companionship that has become odious. 
36. Ib id . 
37. Ib id . 
38. Cheshire, G.C., 'The I n t e r n a t i o n a l l Val id i ty of 





1 • Conceptual Analysis; 
(a) Meaning; 
be 
Mu?lim Marriage may /dissolved at the instance of the 
wife, provided tha t the husband consents to i t . Tayab.ji says, 
"Muslim Marriage may also be dissolved by an agreement between 
the p a r t i e s for a consideration to be paid by the wife to the 
husband", y/hen wife alone i s desirous of divorce i t i s called 
Khula. when aversion to marriage i s mutual then i t i s known as 
•Mubaraat*. A Khula divorce i s effected by an offer from the 
wife to compensate the husband i f he re leases her from mar i ta l 
t i e and i t s acceptance by the husband. I n Mubarrat from the wife 
has to offer some thing by way of compensation to the husband 
which i s usual ly her for bearance to claim Ifier e n t i r e or par t 
of dower. 
A divorce by mutual agreement i s cal led generally 
Khula. some times Mubaraat. I f there i s any difference between 
these two expressions, i t i s tha t Khula does, but Mubaraat does 
not imply tha t some valuable consideration( e .g . re lease of dower) 
passes from the wife, as the party seeking the divorce, to the 
husband. Anglo-Moharamadan Law has no specia l t echn ica l term for 
p Jud ic i a l divorce. 
1. Tyabji . Faiz Badruddln, Muslim Law, 1^6 (ed . Arth 1968, 
Bombay). 
2 . Wilson, Anglo-Mohammadan Law, l63 (Revised ed. I lnd , Calcutta) 
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I f i t appears tha t a divorce was given by the 
husband at the request of the wife but that no consider-
a t ion was specif ied, the trans?»ction operates as re lease 
of the dower, and (perhaps) of a l l other r i gh t s on other 
side depending on the marriage, such as the v;ife' s r ight 
to maintenance during Idda t . But i f i t appears( from the use 
of word Mubaraat ins tead of Rhula or otherwise) t ha t the 
divorce was the r e su l t of mutual atreeTent not more at the 
desire of one par ty than of other , i t i s (probably) the law 
of B r i t i s h India tha t a l l property r i gh t s not expressly r e -
leased remained as they were. 
We may submit that Khula i s a d isso lu t ion of marriage 
by an agreement made between the p a r t i e s to the marriage on 
giving some considerat ion to the husband for re lease of the 
wife from the ru^trlage t i e . The granter of the re lease i s 
cal led 'Khal i ' and the woman obtaining the re lease i s called 
•Mukhtalia',^ 
In i t s pr imit ive sense Khula means " to draw or dig 
up" or " to take off" ( e . g . you take off vour c lo thes , take off 
your boo t s ) . I t s secondary meaning i s to take off c lo thes . The 
spouses as clothes to each other and vhen they make Khula each 
of them take off h is or her c lo thes . In legal sense, i t s ign i -
3 . Id . at 170 
4. Verma. B.R., Muslim Marriage, Maintenance and Dissolution, 
238, (ed . I lnd , 1988, Allahabad). 
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f i e s an agreement etiiimP^irrto for the purpose of dissolving 
a connubial connection in l ieu of compensation paid by the 
wife to her husband out of her property. I t i s destroying 
'Mi lk- i -n ikhh 'or ownership of the marriage with the consent 
5 
and acceptance of the wife. 
P r io r to the Islam, the v;ife had p r a c t i c a l l y no r ight 
to ask for divorce, i t was the Quranic Legis la t ion which provided 
for t h i s form of r e l i e f . 
Fatwa Alamgirl lays down that when marr iedpar t ies 
dis-agree and are apprehensive that they can not observe the 
bounds l i m i t s as i t has been prescribed by the Divine Lav/s tha t 
i s can not perform the duties imposed on them by the conjugal 
r e l a t ionsh ip , the woman herself can re lease from t h i s t i e by 
giving up some property in re turn i n considerat ion of which the 
husbands i s to give her a Khula and when they have done then a 
7 Talakul-bain would take p lace . 
As a general rule in Khula. the wife makes some corapen-
o 
sa t ion to the husband or gives up a por t ion of her mahr. but t h i s 
i s not absolutely necessary. The Ej2:vptian Code to the Hanafi Law 
Ar t ic le 275 based upon the c l a s s i ca l authori ty lays down, 
A Khula repudiat ion can va l id ly take place before or 
a f t e r consumation of marriage and without payment of compensation 
by the wife ." 
5. I b i d . 
6. Fyzee, Asaf A.A,, Outlines of Muhammadan Law, 163, 
(ed. 4rth, 1974, Delhi). 
7. Ibid. 
8. Tbld. 
9. id. at 165. 
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The t rue pos i t i on i s tha t once common consent i s 
proved and the d i sso lu t ion has been affected, the question 
of re leasing the mahr or making compensation i s a question of 
fact to be determined with reference to each p a r t i c u l a r case, 
and there i s no general presumption tha t the husband has been 
released of his obl iga t ion to pay dower. 
According to the Hanafi Law the husband proposes 
d i sso lu t ion and the wife accepts i t at the fedme meeting. The 
proposal and acceptance need not be in any p a r t i c u l a r form. 
The contract i t s e l f dissolves the marriage and operates as a 
s ing le . Talan-e^bain and i t s operation i s not postponed u n t i l 
1 1 
the execution of the Khulanama. 
Tyabji has shown tha t j u r i s t s of author i ty d i f fer on 
12 t h i s quest ion. 
1. Abu Hanifa hold tha t i n ' t h e absence of agreement, mahr 
i s deemed to be rel inquished by the wife both by Khula and by 
Mubaraat. 
2. Abu Yusuf lays down that mahr i s deemed to be rel inquished 
not by Khula but by Mubaraat. 
3. Imam Muhammad holds that mahr i s deemed to be re l inf l j i -
shed ne i ther by Khula , nor by Mubaraat. 
Legal Sffect; Khula operatea as a s ingle i r revocable divorce. 
Therefore, mar i ta l l i f e can not be resumed by mere reconc i l i a -
10. I b i d . 
11. Supra. Note 6 a t l64. 
12. i d . a t 165 
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tion, a formal remarriage is necessary.''^  
In either case, Iddat is incumbent on the wife and 
in the absence of agreement to the contrary, the wife and her 
children do not lose the rights of maintenance during the 
period. 
(b) Distinction between Khula and Mubaraat; 
15 Thgj distinction between the two are as follows: 
1. Khula is a redemption of the contract of marriage, while 
Mubaraat is a 'mutual release' from the marriage tie. In 
Khula, the offer is made by the wife and its acceptance 
is made by the husband, in Mubaraat any of the two may 
make an offer and the other accept it. 
2. In Khula. the offer is made by the wife and its accept-
ance is made by the husband, in Mubaraat any of the two 
may make an offer and the other accept it. 
3. In Khula. a'consideration'passes from the wife to the 
husband. In Mubaraat. the question of consideration does 
not arise. 
A. In Khula, the aversion is one side of the wife, while in 
the Mubaraat. there is mutual aversion. 
Both Khula and Mubaraat are to be followed by obser-
vance of Iddat. 
' 13. I^ at 166' 
ih. Ibid. 
15. Gupta and Sa rka r , Over view of Muslim Law, 56 
( e d . 1984, D e l h i ) . 
2o 
The comparison betv/een thr- two i s that the act of 
divorce in Khula i s as much as an act of husband( whether 
d i r ec t ly by dissolving the raarri^ige himself or ind i rec t ly 
oy conferring the power on the v;ife so to do) as i t would 
be in Mubaraa' t ( i . e . mutual release) or in any ordinary 
divorce affected others wi l l or pleasure without even 
necessary a knowledge on the par t of wife tna t the marriage 
was being terminated. The difference in these divorces merely 
l i e s in the fact that while the desire to separate and 
emancipation enamates in the c^se of Khula from the wife only, 
i t i s trie r esu l t of mutual, arrangements between the pa r t i e s 
in Mubaraat and in execution of his one sided desire to bring 
t'.e marital Pond to an end in the t h i rd case . 
(C) Khula and the Holy Quran. 
ris from the verses of the Holy ^)urnn appears tha t 
Islam in the f i r s t place t r i e s to prevent divorce by put t ing 
caecks and counter checks on i t , as far as poss ib le , but when 
divorce becomes inev i t ab le , i t not only makes the lot of divor-
ced woman as confer tab le as possible by enjoing kindness 
towards them but saves them also from dis-honour. Except in 
an extreme cases, where a woman among e i t he r to u t t e r incomp-
a t i b i l i t y of temparament or cruel treatment on the part of the 
husband, i s compelled to seek redemption a p r iv i l ege whiqh i s 
in Arabic cal led ' Khula*. 
Man has been granted by the Shariah. the r ight to 
divorce his wife whom the d i s - l i k e and with whom he c^n in no 
16. -A.l.R. (Vol . 32) 1945, Lah. 5V.ILR (1945) 
Lah. 542. 
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way p u l l on. I n the same way, the Shar iah has given the 
woman the r i g h t to demand s e p a r a t i o n from a man whom she 
d i s l i k e s . ' ' ' ' ' The mandates of Shar iah on t h i s m a t t e r have two 
18 
aspec t v i z . , t h e moral aspec t and the l e g a l a s p e c t , 
(1) Moral Aspect 
The moral a spec t of Khula. l i k e moral a spec t of d ivorce 
i s t h a t i t has t o be used as a l a s t r e s o r t and not for the 
appeasement of c a r n a l d e s i r e s . Khula and Divorce should not be 
made p lay t h i n g . The po in t has been amply s t r e s s e d bv the Holy 
ProphetCpeace be upon him) : 
Al lah does not l i k e sex hunp;ry men 
and sex hunery women, A l l a h ' s curse 
f a l l s on t h e sex hungry man who i s 
prove t o d ivorce women. 
A woman who o b t a i n s a s e p a r a t i o n from the husband, 
without any mis -behaviour on h i s p a r t s t ands curse by Al lah 
bv the Angles and bv humanity women who make Khula a p lay th ing 
20 
a r e h y p o c r i t e s . 
( 2) Legal Aspect; 
However, t h e law i s concerned with the demarcat ion of 
peop le ' s r i g h t s j u s t a s i t g ives man t h e r i g h t t o d ivorce as a 
husband much i n the sa^ge way i t g ives woman t h e r i g h t of Khula 
17. Maududi, Maulana Abul Ala, The Laws of Marr iage and 
Divorce in I s l am, 4l ( e d . 1 s t Rgrpr in t Nov. 1989, D e l h i ) . 
18. i d a t 42 
19. I b i d . 
20 . I b i d . 
28 
This makes it possible for both of them to get rid of the 
marriage-tie, if such a need ever arises. The purpose is to 
forestall a situation where there is hatred in the hearts, 
the objectives of marriage are unfilled, the marriage tie 
has become a clamity but still the two spouses are under 
compulsion to be tied together because the tie is unbreakable. 
As far the improper use of rights by either one of the spouses 
allthat the Law can do is to lay down reasonable and the 
proper or improper use of right depends. For the most part 
on the discrement integrity and the piety of the person ex-
cercising the right, only the person concerned or Allah knows 
whether the right is being exercised to meet a real need or 
just for sensual pleasure. Law grants natural rights ^nd hedges 
?1 them round with necessary restraints to check improper,^ 
In the discussion on divorce, noticed that man is 
given the right to divorce his wife but at the same time 
several checks have been placed on him. He has to forego 
the dowry he gave her he is not divorce her during the course 
of menstrual discharge, he should give three divorces during 
three periods of cleansing, he should keep her with him during 
this period of waiting and when at last the three divorces 
have been pronounced he should not remarry her unless she has 
had conjugal relations with and divorced by another husband,^^ 
21. Ibid, 
22. Ibid, 
23. Id, at 43 
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I n the same way, a woman has been g ran ted the r i g h t 
to get a s e p a r a t i o n but some r e s t r i c t i o n s have a l s o been 
p l aced on her , as t h e Holy Quran says: 
And i f a wife f e a r i l l usage o r a v e r s i o n 
on t h e p a r t of her husband, then i t s h a l l 
be no f a u l t i n them i f they can agree with 
mutual agreement for agreement i s b e s t . Men' s 
soul a re proved to a v a r i c e ; but ye t ac t k ind ly 
and f e a r God, t hen v e r i l y your a c t i o n are not 
24 
u n - n o t i c e d by God. 
I f a wife f e a r s 
cruelty or desertion 
On her husbands part, 
There is no blame on them 
If they arrange 
And amicable settlement 
Between themselves; 
And such settlement is best; 
Even though men's souls 
Are swayed by greed 
But if ye do good 
And practice self restraint, 
God is well acquaintted 
With all that you do.^ 
24. Quran IV : 127 (Sura-AN Nisa) translated by 
Abdullah Yusuf All 
25. Quran IV : 128 (Sura-an-Nisa) translated by Abdullah 
Yusuf Ali. ^ 
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A divorce i s only 
Permissible tv/oice: a f t e r tha t 
The p a r t i e s should e i t h e r hold 
Together an equitable terms, 
or separate with kindness, 
I t i s not Lawful for you, 
(Men), to take back 
Any of your gif t( f rom your wives). 
Except when both parties 
Fear that they would be 
Unable to keep the limits 
Ordained by God. 
If ye( ^ Judges) do indeed 
Fear that they would be 
unable to keep the limits 
ordained by God, 
There i s no blame on e i t he r 
of them i f she give 
some thing for^ her freedom. 
These are the l imi t s 
Ordained by God; 
So do not transgi^ess them 
If and do t ransgress 
The l imi t s ordained by God, 
Such persons wrong 
/ \ 26 
(themselves as well as others) 
26. Quran I I : 229 (Sura-al-Baqarah) t r ans l a t ed by 
Abdullah Yusuf Al i , 
Q 1 
The commentary of the above verses are 
Sommented here: 
!Vhen a woman fears H I treatment or aversion from 
her husband, there i s no harm if the tv/o make oeace between 
themselves (by means of compromise); a f t e r a l l ve^ce i s the 
best t h ing . Human souls are prone to narrow-mindness, but if 
you shov/ generosity and fear ^ l l ah in your deal ing, you may 
res t assured that Allah wi l l be ful ly av;are of a l l tha t you 
wi l l do.^'^ 
To protec t the woman's economic i n t e r e s t , various 
ru l e s are prescr ibed for dower in marriage • But the sanct i ty 
of marriage i t s e l f i s great than any economic i n t e r e s t . Divo-
rce i s of a l l th ings permitted most hateful to God. Therefore, 
i f a breach between husband and wife can be prev'ented by, Some 
economic considerat ion, i t i s b e t t e r to make tha t concession 
than to imperi l the future of the wife, the chi ldren and pro-
bably the husband a l s o . Such concessions are permissible in 
view of the love of wealth ingrained In the regenerate man, 
but a recommendation i s made tha t we should p r a c t i s e self-
r e s t r a i n t and do what we can to ceme to an amicable settlement 
without any economic sacr i f ice on the part of the woman?^ 
27. Maududi, 3 . Abul Ala, The Holy Quran ( t r a n s l a t i o n and 
br ief Notes with Text) , l45 ( ed. 2nd 1987, Lahore). 
28. Abdullah, Yusuf Al i , The Glorious Quran ( t r a n s l a t i o n 
and Commentary),(ed. I l nd , 1977 American Trust Publ i -
cation) . ' 
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When d ivorce for mutual i n c o m p a t i b i l i t y i s allowed 
t h e r e i s danger t h a t p a r t i e s might ac t has l i t y t hen repent 
and aga in wish t o s e p a r a t e . To prevent such c a p r i c i o u s a c t i o n 
r e p e a t e d l y , , a l i m i t i s p r e s c r i b e d . Two divorces( wi th a recon-
c i l i a t i o n between) a r e a l lowed, ^ f t e r t h a t the p a r t i e s must 
d e f i n i t e l y make up t h e i r minds e i t h e r t o d i s so lve t h e i r un ion , 
permanent ly o r t o l i v e hobourable l i v e t o g e t h e r i n mutual love 
and fo r -bearance t o "hold t o g e t h e r on e q u i t a b l e te rms" n e i t h e r 
p a r t y "ytowy, the o t h e r nor gumbling nor evading t h e d u t i e s and 
29 
r e s p o n s i b i l i t i e s of m a r r i a g e . 
I n a s e p a r a t i o n i s i n e v i t a b l e t h e p a r t i e s should not 
throw mud a t each o t h e r but r ecognise what i s r i g h t and honour-
ab le on a c i r cums tances . I n any case a man i s not al lowed to ask 
fo r any g i f t or p r o p e r t y he may have given to t h e wi fe . Th is 
i s t h e p r o t e c t i o n of theeconomica l ly weaker sex . 
Al l t h e p r o h i b i t i o n s and l i m i t s p r e s c r i b e d here a re 
i n t h e i n t e r e s t of t h e good and honourable l i v e s for both s ides 
and i n t h e i n t e r e s t s of a c l ean and honourable s o c i a l l i f e , 
wi thout p u b l i c o r p r i v a t e s c a n d a l s . I f t h e r e i s any f ea r t h a t 
i n safe guarding her economic r i g h t s , her very freedom of per.-^on 
may s u f f e r , t h e husband refugi.-rig .; the d i s s o l u t i o n of marr iage 
and perhaps t r ' - a t i n g her with c r u e l t y then in such e x c e p t i o n a l 
c a s e s , i t i s p e r m i s s i b l e to give some m a t e r i a l c o n s i d e r a t i o n 
2 9 . . Abdullah Yusuf A l i , The G lo r ious Quran ( t r a n s l a t i o n 
and Commentary) 9 0 , ( e d . I l h d , 1977 "American P u b l i c a -
t i o n ) 
30 . I b i d . 
Q '. 3 
to the husband but the need and equity of this should be 
submitted to the judgement of impartial judges, i.e. 
properly constitutes Courts, a divorce of this kind is 
called ' Khula' ^ '' 
Divorce may be pronounced twice then either keep 
the wife with honour or let her leave ^ gracefully, And 
if it is not lawful for you to take back any thing out of 
what you have given them. There is, however, an exception 
to this if you fear that they might not to keep with the 
limits imposed by Allah there is no harm if both agree 
mutually that the wife should obtain divorce by giving 
some thing as compensation to the husband.-^  
31. id. at 91 
32. Maududi, S. Abul Ala, The Holy Quran translation and 
Brief notes with Text) 53, (ed. Ilnd, 1987, Lahore) 
33. This term Khula in the Islamic Law. According to this 
a woman may obtain divorce from her husband by comnen-
sation. In this case, it would be permissible for the 
husband to take back from the wife the whole or a 
part of the dower according to the terms of the agree-
ment. But if the husband himself divorce the wife he 
will have no right to take back the dowry. {16, at 71 
34 
Qurtubi i n h i s famous commentary " Al~Jomi-a l -
Ahkam-al»Quran has expressed t h e opin ion t h a t i n t h e v e r s e 
(Quran I I : 229) of t he Holy Quran means t h a t Al lah made i t 
unlawful for husband t o -fake any compensation fo r Khula from 
h i s w i f e . The ground fo r e f f e c t i n g Khula i s s t a t e d t o be 
only the apprehens ion t h a t t h e spouses s h a l l no t be ab le t o 
ma in ta in the l i m i t s ordained by A l l a h . These v e r s e demands 
t h a t each of t h e spouses should ponder and sea rch t h e i r h e a r t s 
whether the wife s h a l l be ab le to f u l f i l l her o b l i g a t i o n t o 
t h e husband which a r e incumbent upon her ( b u t which she abhors) 
through the mar r iage c o n t r a c t . I f she can not do so , t h e r e i s 
no th ing wrong fo r her in paying the compensation to her husband 
n e i t h e r t h e r e i s any t h i n g wrong for t h e husband i n accep t ing 
compensation for Khula from t h e w i f e . Th is v e r s e add res se s t h e 
couple.-^ 
The above Quranic v e r s e ma in t a in ing a m i c a b i l i t y of 
a s s o c i a t i o n by both ( t h e couple) has been made incumbent 
( i m p l i e d l y ) . Th i s v e r s e i s addressed to o f f i c i a l s and p r t i -
b i t r a t o r s who not being o f f i c i a l s a r e engaged i n such a f f a i r s . 
A '//Oman' s not ma in ta in ing the l i m i t s orda ined by Al lah i s her 
n e g l e c t i n g o r avoid ing of the performance of her d u t i e s towards 
her husbands as we l l as not obeying him a t a l l , t h i s has been 
55 
s t a t e d by Ibn-Abbas,Malik b . Anas and g e n e r a l i t y of J u r i s t s , 
Abug-al-Hasan ( a l Karachi) and a group a long with him 
a r e of the view t h a t "when the wife t e l l s her husband t h a t she 
would not obey any of h i s o r d e r s o r she s h a l l not ca r ry out 
any h i s b idd ings Khula becomes v a l i d . Imam Shabl sa id t h a t the 
34 , Tanzil-Ur-Rahman, A Code of Muslim P e r s o n a l Law, 526, 
( e d . 1 s t 1978, K a r a c h i ) . 
35. I b i d . 
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cJyS ^  >_5-.>J>-U^.^ phrase ( ^-<^ ^^'—'^•'^^-tf^. Ji) ) (not maintaining by 
the spouses of the l i m i t s of Goo)l implied malice enmity and 
disobedience on t h e i r p a r t . 
Ata b« Abi Rabeh Ifias said tha t Khula sh^l l be val id 
when the \^rife t e l l s her husband. ' I hate t h e e ' , I do not love 
thee and so on' . I t sha l l nto be committinp: s in i f the wife 
pays her husband any compensation for her effect ing Khula. 
Baydawi on the other hand in his commentary on the 
Holy Quran.Anwar ^ 1 - Tanzil known as Tafs i r Baydawi h^s said 
•' And i t i s not lawful for you' tha t you take any thing of 
that ( i . e . the dower)what you wil l have s e t t l e d on your wives 
I t i s s ta ted that Jamlla f e l t strong aversion against her 
husband Thabit ^ . J a i s . She came to the Prophet of Allah and 
said, " Neither I nor Thabit are there ( i . e . I and Thabit can 
not co-exist) and nothing can bring own heads togethe]^(alluding) 
to posture in i n t e r cou r se ) . By God, I do not find faul t with 
his p ie ty and mora l i ty . But I hate i n f i d e l i t y in Islam. I can 
not bear him, on account of my deep aversion. I ra ised a corner 
of the flap of the t e n t - I saw him coming along with a few men. 
He was b lack ies t , shor tes t and ug l i es t of the-maliy This occa-
sion the revela t ion (of t h i s ve r se ) . Jamila the re fore , secured 
36. I d . at 527. 
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Khula from her husband res tor ing to Thablt as compensation, 
the garden that was given to her as dower by hira. This verse 
i s addressed to the Off ic ia l s because the matter of taking 
and giving compensation r e l a t e s to them. I t i s they who have 
to pass orders regarding t h i s matter when i t i s brought before 
them.P 
There are another opinion that i t i s addressed f i r s t l y 
to the couple then to the o f f i c i a l s . But t h i s i n t e r p r e t a t i o n 
creates some confusion in the known form of reading and arrange-
ment of the Quran. I f the spouses, on account of for gaking 
the d i c t a t e s tha t are, made incumbent upon them throagh t h e i r 
marriage contract are not capable of maintnining the l imi t s 
set by Allah, and i f they ( i . e . the o f f i c i a l s ) a l s o consider that 
the couple shal l not be able to maintain the l imi t s by .Allah. 
then i t should not be held s inful for t h e i r wife to get herself 
free by making payment of compensation to her husband ( i . e . 
there i s no sin for the husband, in accepting the compensation 
tha t the wife pays to him for ge t t ing herself released from him 
by obtaining Khula. There a r e ' l i m i t s set by Allah, the word 
'Hudud' ( l imi t s ) here refers to 'Dicra tes l No one should go 
beyond the l imi t s set by Allah. Those who go beyond those l imi t s 
they are cruel ( t o themselves) pu t t ing forward the fear of punish-
ment to prevent contravention of the d ic t a t e s i s sanct ional , 
37. I b i d . 
38. I b i d . 
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/apparently, therefore , the verse proves the fact that i<hula 
without unpleasant and difference among the couple i s not 
va l i d . ^^ 
Ziamakh Shari in his commentary on Holy Quran known 
as Tafsir-al-Kash shaf an 'Ghawamid-al-Tanzil' quoting the 
verse (Quran I I : 229) has s ta ted , " i f i t i s said tha t the 
verse i s addressed solely to the Ruler and Of f i c i a l s , i t i s 
not they who receive the compensation from or pay i t on behalf 
of the women. however, maintain tha t i t i s correct to say 
tha t f i r s t l y i t i s addressed to the couple and secondly to the 
Ruler and Officials'. ' 
Al Nasafi too , in the commentary of Holv Quran I^ad^rik 
a l -Tanzi l known as 'Ta f s i r Nasafi ' has explained tha t the 
word " fa in Khiftum" refer to O f f i c i a l s . I t i s f i r s t l y adrlres."?-
4l ed to the couple and secondary to the O f f i c i a l s . 
The following deductions are drawn from the above 
mentioned verses: 
( l ) Khula demands a s i t ua t ion in which there i s a fear that 
the l i m i t s set by Allah may be v io l a t ed . The word "There i s no 
blame on the two of them suggest that though Khula i s undesir-
able l ike a divorce, yet when there i s a fear that the l imi ts 
39. Ld.at 528. 
^O, Ib id . 
41 . Ib id . 
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of Allah might be v io la ted there i s no harm in obtaining 
a Khula.^^ 
(2) When a woman wants to repudiate of the marr iage- t ie 
she should part with money jus t as a man with money just as 
a man has to forgo the dowry when he chooses to divorce by 
the husband, he has to for go a l l t ha t he gave the wife. But 
wife 
i f the/wants separat ion she can have i t on giving back part 
or a l l of what she received from the husband. 
( 5) The mere wish of wife to repudiate the marr iage- t ie 
by re turning what she was given i s not enough for obtaining a 
Khula. The husband too , should be wi l l ing to accept payment 
and l e t the wife go. In other words the woman can not hand the 
man a sura of money and be off. Separation wi l l be lega l ly effec-
t i ve only when the husband accept the money she offers and 
divorces her. 
(4) Khula gets completed when the woman demand i t s separation 
on payment of part or the ^vhole of the dowry the man f^ccepts 
the payment and divorce her . The words of Quranic verse s'oow 
that Khula needs only the mutual agreement of the spouses. This 
verse contradic ts the view of those who feel that Khula hap to 
be supported by a decree of the Court. Islam does not l ike dragg-
ing into courts things that can be s e t t l ed a t home. 
42. Maududi, Maulana Abul Ala, the laws of Marriage and 
Divorce in Islam, 48, (ed . 1st Re-print Nov. 1989, Delhi) 
43. Ib id . 
44. Id . at 44 
45. Ib id . 
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In case, the wife offers to buy freedom from 
the marriage t i e and the husband turns down the offer 
She has the r ight to go to the court . The words of the 
verse "Then if you fear tha t the spouses can not keep 
within the l imi t s of Allah", c lear ly indica te that the 
pronounce 'you' re fe rs to the men of author i ty among 
Muslims. I t i s t h e i r foremost duty to keep a v i g i l e n t 
watch on the l im i t s set by Allah. They are duty bound to 
look into the women's case and i f they are convinced that 
there i s the fear of Al lah ' s l im i t s being v io la ted they 
owe i t to the woman to l e t her exercise the r igh t she has 
L.fi been granted to respect Allah'.s l i m i t s . 
These br ie f mandates give no de t a i l s of the circum-
stances which amount to the fear of over slepping Allah' s 
l i m i t s . Nor i s there any hint as to what should be the 
reasonable amount of ransom money or to accepts erreasonable 
amount being offered. However, these de ta i l s can be gleaned 
from the Khula cases brought to the Holy Prophet(peace be 
upon him) and to the four Caliphs who succeeded to him. 
46. Ib id . 
47. I b i d . 
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(d) Khula and Ahadlth: 
There a r e t r a d i t i o n s which a re as fol lows: 
Habibah daughter of Sehl Angari was wedded' t o 
Thabi t b . Qais b . Shammas* One day t h e Apost le of Allah 
(may peace be upon hiro) s e t out for morning p r a y e r i n dark-
ness and found Habiba, daughter of Sahl a t t h e door . He asked: 
Who i s i t ? She sa id : I am Habibah. daughter of S a h l . The 
Apost le of Al lah (peace be upon him) sa id : What i s t he ma t t e r 
with you? She sa id : E i t h e r I am not or Thabi t b . Qais i s not 
when her husband Thabi t b . Qais a r r i v e d the Apos t le of Al lah 
(may peace be upon him) t o l d him. This Habibah daughter of 
Sahl has t o l d me what Al lah hath w i l l e d . Habibah sa id i 
48 Apost le of A l l ah , whatever he gave me i s wi th me. The Apost le 
of Al lah (may peace be upon him) s a id t o Thab i t ; Take i t back 
49 
and he took t h a t over Habibah went back t o her p a r e n t , 
-Mafi r epor t ed : Rubayyi, daughter of Muawwidh b . Afra 
and her p a t e r n a l aunt went t o Abd Allah b . Umar and s t a t e d 
t h a t she had sepa ra t ed h e r s e l f from her husband i n the time 
of 'Uthman b . Affan and when no o b j e c t i o n Abd Allah b Umar 
sa id : Her I d d a t i s t h a t of a divorced woman. 
I t reached Malik t h a t S a ' i d b . al-Musayyab and Sul^lm^n 
b . Yasar and I b n Shihab used t o say t h a t a woman v/ho o b t a i n s 
48 . Imam Malik Muwat ta . ( t rans la ted by Prof . Mohd. Rahimuddin) 
251 ( e d . 1 s t , 1981, New D e l h i ) . 
49 . i d . a t 252 
50 . I b i d . 
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it, 
separation by 'Khula' should observe Iddat for three 
cleanlinesses Just as divorced woman does. 
Another authentic Pladlth relating to Khula are as 
below: 
Al-Khula and how a divorce i s given, according to 
And the statement of Allah 
" I t i s not lawful for you (men) to take back 
and of your g i f t (Mahr from your wives) which 
you have given them except when both p a r t i e s 
fear tha t they would be unable to keep the l imi t s 
by Allah" (Quran I I : 229) 
Umar allowed Al-Khula even without taking the permi-
ssion of the a u t h o r i t i e s and Uthman permitted the husband in 
the case of Khula to takd from her wife every thing tha t the 
ribbon of her h a i r . 
Regarding the Verse, 
Except when both p a r t i e s fear that they would be 
unable to keep the l i m i t s ordained by Allah 
(Quran: l l : 229). 
51 . Ibid" 
51^ Imam Malik said that the woman who gets her 
separat ion tbrough Khula can not meet her husband u n t i l 
she married him. I f she marries the same man and he 
re lease her before cohabit ing, she need not complete 
Iddat but only the f i r s t .52 ( I b i d l 
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Tawus said: That i s what Allah has ordained to be 
the r ight of each of them. On the other regarding t h e i r 
family re la t ionsh ip and fr iendly companion. And Tawus 
did not say as the ignorant people say: Al Khula i s not 
permissible unless the woman says to her husband, " I wi l l 
not clean myself from Janaba ( i . e . I wi l l not h^ve sexual 
r e l a t i ons with you"; 
Narrated Ibn Abbas: The wife of Thabit b . Pais 
came to the Prophet( peace be upon him) and said " 0 Allah' s 
Mes-^enger I do not blame Thabit for defects in his ch^^racter 
or his r e l i g i o n , but I being a Muslim, d i s l ike to behave in 
the Islamic manner ( I f I remain with him)" On tha t Allah* s 
Messenger said ( to her) " iVill you give back the garden which 
your husband has given you ( a s Mahr)?" She said, " y e s . " . 
Then the Prophet (peace be upon- him) said to Thabit"0 Thabit; 
Accept your garden, and divorce her once. 
Narrated Ikrima: The s i s t e r of Abdullah b . Ubair 
narra ted ( the above narrat ion) with the addi t ion tha t the 
Prophet said to Thabit ' s wife, " wi l l you re tu rn his garden?" 
She said, 'Yes' and returned i t , and (then) the Prophet 
(peace be upon him) ordered Thabit to divorce her . 
53. Sahih Al. Bukhari (Translated by Mohd. Mohsin Khan) 
Vol. 7th 149 (ed . revis ion 5th, New Delhi) . 
54. i d . at 150 
55. I b id . 
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2. Limitat ion on Khula: 
The words "Then i f you fear" in t h e i r context 
are obviously addressed to the governmental or the Clan, 
because a woman on her own, can not effect a Khula. A man 
can divorce his wife on his own but a woman can not do so. 
I f a t the woman's request , the man agrees to a divorce, then 
there i s an end to the matter , but should he refuse to do so, 
as i t might happen, she must necessar i ly seek the interven-
t i o n of a court of law- This i s the f i r s t check on a woman's 
56 hasty decision. 
The second check is the returning of the dover. In 
case of divorce, the husband will think twice before taking 
the final step as he has to pay the dower, but in case of 
Khula, the woman will not be tempted to act in haste, for she 
will have to return the dower and also produce evidence before 
57 
a court to justify her request for a Khula.' 
The reasons that will be adduced for Khula or divorce 
58 
will depend upon the special circumstances of each case. 
There will be different for different cultural groups 
and also for the same group in different circumstances. 




59. Id. at 112 
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3 . Law of the Khula; 
We have already explained as the valuable l i g h t 
i s thrown on the appl ica t ion of the law of Khula by the 
Judgements tha t were given in the cases of the two wives 
of Sabit bin Qais. These judgements form the bas is for the 
i n t e r p r e t a t i o n of the Law of Khula, 
Again we mentioned here those cases to c la r i fy ?^bout 
the Law of Khula, 
The f i r s t case as we have noted e a r l i e r , agqin i s 
being mentioned which have taken from Muvratta Imam Malik 
and from Sahih-Al Bukhari i s tha t the f i r s t wife of S?<bit 
bin Qais bin Shamas was Jamila binth Abdullah bin Sa lul„ 
Jamila was a very beautiful woman while Sabit was ungainly. 
Jamila na tu ra l ly did not l ike her husband. She approached 
the Prophet( peace be upon him) one day and sought Khula 
from Sabi t . She saidH have nothing to say against his charac-
t e r and conduct, but I d i s l ike him personally so much tha t 
I may eas i ly be tempted to break the laws of Allah. The duty 
of a Muslim woman i s to obey her husband and love him and 
t h i s I can not do. I t i s , there fore , not poss ible for me to 
l i v e with him as Islam enjoins me to do". The Prophet there 
upon asked: " Are you prepared to re turn the garden which v/as 
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given to you by Sabit? " Jamila s^ id 'yes' and more if 
he wants: The Prophet(peace and blespinp be ppon him) 
ordered Sabit to take back his garden from Jamila and 
divorce her. 
Sabit's second wife was Habibah binth Sahal Ansaria 
Abu Dawood states on the Authority of Ayesha that Sabit had 
violently beaten Habibah. According to other tradition 
(narrated by Ibn Ma.ia and Muwatta of Imam Malik) Habibah 
had the same ground against Sabit as Jamila had. Habibah 
said: " Whatever Sabit has given me, I return, take this 
and set me free. I can not live with Sabit. On this Prophet 
(peace and blessing be upon him) ordered Sabit to take back 
his things and set her free. Accordingly, Habibah obtained 
her Khula and went back to her parent. 
Both these cases are very imoortant, 35= thev cl'^ rify 
the Law of Khula. If we kepp in view verpe ??9 (of Sur^-al-
Bagarah) and the above case the followine^  princioles emerge: 
1. A woman can claim Khula only >;hen she is afraid of 
trangCesping the Laws of Allah. The Holy Quran disapproved of 
both divorce and Khula, and it is for this reason that it uses 
the words ' no blame is upon them which means that if the woman 
has no valid reason she will be wrong in seeking Khula. 
60, Ibid. 
61, Ibid. 
62. 16. at 113 
63. Ibid. 
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2, Jus t as a man has to make somp sacr i f i ce hy re turn-
ing the dower and other things in the case of a divorce, 
the woman must make a s imilar s a c r i f i c e . I f the desires 
separat ion, and e i the r forego her dower and return 
i t i f already pa id . ^ 
3, In Khula a l so , i i ke divorce, the in te rvent ion of 
the Qazi or the Court i s necessary. I f the husband and wife 
s e t t l e d t h e i r terms by mutual agreement, the woman agreeing 
to pay back the dower and the man accepting the same, the 
Khula automatically comes in to force . Of course, i f they 
f a i l to agree upon the terms, then the in te rvent ion of the 
55 Qazi or the Court becomes necessary. 
4 , I t i s for the Qazi or the Court to probe into the 
causes of disagreement. I f i t i s pos i t i ve ly proved that the 
wife i s not prepared to l ive with her husband, for some 
reason the Khula should be granted. I t may be tha t the woman's 
reasons for seeking Khula can not be openly disclosed and i t 
66 i s therefore improper for the court or the Kazi to compel 
her to disclose them. I t i s aui te suff ic ient for the court 
or tne Qazi to compel her to disclose them. I t i s quite 
suff ic ient for the court and the Qazi tha t the wife cannot 
get on with the husband whereby the very purpose of marriage 
i s defeated. ' 
64. I b i d . 
65. Ib id . 
66. I b id . 
67. Id . at 114 
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5 . I f a woman d e s i r e s Khula. the husband i s bound t o 
s e t her f r e e . A l l t h a t he c^n claim i s t h e do^-'er o r 
whatever , he has given t o h e r . RubbiPi's b i n t h Muawwiz 
had sought Khula from her husband but he r e f u s e d . The 
ma t t e r went to Cal iph Umar who dec la red t h a t t h e husband 
could t ake back whatever he had given her but must se t her 
f r e e . Ths husband, can t h e r e f o r e , claim some comnensation 
but he can not force her to l i v e with him a g a i n s t her wish 
and the compensation he can claim can not exceed the amount 
of t he dower t h a t he had pa id h e r . 
The same r u l i n g was g iven by Prophet (peace be upon 
him) i n case of J a m i l a . wife of Sab i t and same r u l e i s 
e s t a b l i s h e d from t h e words of Holy Quran. According to Imam 
Malik , i f t h e woman w i l l i n g l y pays more t han t h e dower as 
69 
she has r e c e i v e d , i t i s p e r m i s s i b l e , 
6. I f t he couple d e s i r e s to re-marry a f t e r Khula t h e r e 
i s no o b j e c t i o n t o i t . But as the husband i n t h i s case , had 
r ece ived back the dower, he can not renew r e l a t i o n s h i p during 
the I d d a t p e r i o d . The marr iage ceremony must , t h e r e f o r e , be 
performed a f resh and dower must be p=^id as i f i t were a new 
marr iage c o n t r a c t . 
I t i s n a r r a t e d by Thuban t h a t a woman who seeks 
^hula u n n e c e s s a r i l y from her husband i s debarred from e n t e r -
70 ing Heaven. ' 
68 . I b i d . 
69 . I b i d . 
7 0 . I b i d . 
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(A) Sbhalostic View: 
In the event of such a difference between the couple 
that they are apprehensive of not maintaining the limits set 
by Allah. 
( i) Imam Abu Hanifa holds that getting Khula effected 
is perfectly valid. 
(ii) According to Imam Al-Shafei. however, doing so is 
not valid. Imam Shafei in his "Kitabal-Umm" says 
"If the husband says that he would not allow sepa-
ration to his wife nor would he do justice to her, 
he could be forced to do justice to her but would 
71 
not be forced to separate her from him. 
( iii) Ibn Hazm says that Allah has laid down, "If a wife 
fears cruelty or desertion on her husband's part is 
72 
not blame on them if they arrange' an amicable sett-
lement between themselves such settlement is best" 
(Quran IV: 128). Further Allah has laid down, "Except 
when both parties fears that they would be unable to 
keep the limits ordained by Allah. If ye( judges) do 
indeed fear that they would be unable to keep the 
limits ordained by Allah, there is no blamce on either 
of them if she gives some thing for her freedom. -^  
(Quran II: 229). ^  
The above two verses with respect to Khula are 
conclusive. 
7 1 . Tanzil-Hr-Rahman, A Code of Muslim Personal Law, 
528, ( ed . 1 s t 1978, Karachi) . 
72. Ib id . 
73 . Id . at 529 
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Ibn Hazm fur ther s t a t e s " tha t Khula i s forbidden 
without the sanction of the Sultan ( the Ruler )" , On the 
author i ty of Waki through Yazid b . Ibrahirn-al-Tustari and 
Rab^ (and he i s Ibn Sahih) who nar ra tes from Hasan Al Bagri 
tha t he (Hasan a l -Basr i ) said: " Khula cannot be effected 
without the in te rvent ion of the Sul tan". Further Hammad bin . 
Zyad on the au thor i ty of Ha.j.la.j b . Minhal has s+ated the 
na r r a t i ve , through Yahya who £s Ibn Atio that he heard Muhammad 
b . Sinn without the in tervent ion of the Sultan; Khula. therefore , 
shal l not be va l id unless the husband in such a s i t ua t ion f i r s t 
advises his wife to be reasonable. I f she i s become reconciled 
i t i s well and good. I f she i s not reconciled, she must be 
chast ised and beaten ( l i g h t l y such as slapping ob back). I f she 
i s reconciled, i t i s as i t should be otherwise they both should 
be taken t h e i r case to the Sultane Ruler) , He ought to appoint 
a mediator from the wife ' s family and another from tha t of the 
husband's family. Each of them should present t h e i r cage before 
the Sultan exactly as they heard from them. The Ruler( now Courts), 
should ( i n t h e i r d iscre t ion) e i t he r separate or un i te them 
( the couple) , ' 
7^. I b i d . 
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4 . Grounds of Khula; 
The cases c i t e d i n p rev ious p-^ges e s t a b l i s h the fol low-
ing grounds for demanding Khula: 
1. I n t h e f i r s t c a s e , t h e messanger of Allah( peace be 
upon him) had t h a t t h e complaint of ^jfoman t h a t her husband was 
75 
ugly and l o a t h some was adequate ground fo r g r a n t i n g Khula-
When i t i s manifes t t h a t a man ha t e s h i s wife or the 
wife ha tes her husband, d ivorce and Khula a re p e r f e c t l y j u s t i f i e d 
a valid measures for the consequences to religion; morality and 
civilization of keeping a man and woman forcibly yoked together 
are for worse than the consequences of dirorce and Khula, In the 
second case cruelty was held to be a sufficient grounds for 
demanding Khula. 
2. The action of Hadrat Umar (peace be upon him) shows 
that the judge can adopt a suitable method to ascertain the 
feplings of hate and aversion in the heat of wo-nan so that the 
matter is put beyond a shadow of doubt. Hadrat Umar(peace be upon 
him) also confirms that it is not necessary to go into the causes 
of hate and aversion* This is quite reasonable. The only duty 
of judge is therefore, to ascertain the existence of antipathy 
77 in the heart of the woman.' 
75. Siddiqui, Mohd. Iqbal, The Family Laws of Islam, 235, 
(ed. 1st. 1986) New Delhi. 
76. Id. at 236 
77. Ibid. 
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3 . The judge canm make an a t tempt t o r e c o n c i l e t h e 
woman t o her husband by preach ing and a d v i c e , but he can 
not compel her a g a i n s t her wishes , for Khula i s her Allah 
7S g iven r i g h t . 
4 , The q u e s t i o n whether t h e woman's demand of Khula 
i s based on genuine need o r l u s t i s not j u s t i c e a b l e a t a l l . 
The woman's r i g h t of Khula i s p a r a l l e l t o t h e man 's r i g h t of 
d i v o r c e . I t i s p u r e l y l e g a l s ense , t h e woman's r i g h t t o Khula 
can not be sub j ec t ed t o any moral r e s t r a i n t . I f t h e woman i s 
i n genuine need of Khula' ^ i t would be c r u e l to deny t o her: 
i f she i s t e c h e r o n s , d e n i a l of Khula w i l l defea t t he most 
impor tant o b j e c t of Shar iah for i t i s b e t t e r fo r a woman t o 
80 
t a k e a score of men as husband 's than as i l l i c i t l o v e r s . 
5 . Khula i s synonymous with one i r r e v o c a b l e d ivorce t h a t 
i s a f t e r t h e husband does not r e t a i n t h e r i g h t t o t u r n to h i s 
81 
wife dur ing the w a i t i n g p e r i o d . 
6 , Al lah has orda ined no c e i l i n g on amount of recompense 
to be p a i d fo r Khula, However, the mes-^enper of Allah cons ide r -
ed i t u n d e s i r a b l e f o r a husband and to t ake i n recompense for 
Khula more than he had pa id as dower t o h i s wi fe , 
78. Ibid. 
79. Ibid. 




5. Views of Imams 
Imam AbulHanifa has stated that the dissolution of 
marriage for consideration with the consent of the wife is 
called 'Khulal LmamrMalik b. Anas has expressed the view that 
every divorce in lieu of consideration is called Khula. irres-
pective of the fact that the word Khula has or has not been 
used. In other words Imam Malik recognisesrno distinction 
between Khul^ i and Talag bil mal (divorce in consideration of 
property), According to Al Shafei every vv^ord which brings about 
a separation between the spouses for a consideration is called 
'Khula'. As to Ahmad b. Hanbal. two versions are reported from 
him. According to one version, ' Khula-' is separation of spouses 
in lieu of consideration realized by the husband from his wife. 
According to another version it is divorce. 
6, Khula and Quantum of Compensation; 
( a ) i J a r i s t i c View: 
I t i s dec l a red i n Al Hidayah t h a t i f c r u e l t y i s from 
t h e s ide of t h e husband l i e s r e a l i s i n g from the wife compen-
s a t i o n for e f f e c t i n g 'KhulaC i s d isapproved. I f t h e in subor -
d i n a t i o n i s from t h e wi fe , i n t h a t c a s e , t h e husband may take 
back only the p r o p e r t y given t o her by him, Hi.c t a k i n g more i s 
84 
eoua l l y d isapproved . 
8 3 . Tanzil-Ur-Rahman, A Code of Muslim Pe r sona l Law, 
5l4 ( e d . 1 s t , 1978 , K a r a c h i ) . 
84. I d . at 517. 
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(b) vi^Tf of Imams; 
According to Abu Hanifa taking back more is dis-
approved. Imam Malik and Al Shafei. however, held that taking 
back more than the dower is lawful. The assertion of Ahmad b. 
Hanbal corresponding to that of Abu Hanifa is that the husband 
shall be made to return to the woman what in addition he had 
given to her. 
Mohamma d-a 1-Shavbani writes in his book "Ma watt a'.' 
" If the wife in return for anything gets herself released 
through 'Khula' it shall judicially be unlawful but I do not 
approve that the husband should take from his wife more than 
what he has given to her, inspite of the fact that the diffe-
rences had arisen on account of the wife. If the difference 
and dissention arise on account of the husband I do not approve 
of the husband taking any thing at all. If he does take some 
thing, though it shall be lawful judicially but in all cons-
cience (i.e. between man and Allah) it shall be loathsome. 
86 Same is assertion of Imam Abu Hanifa. 
Al Kasani in his book ' Bada-1-al Sana' has written: 
When cruelty and excesses be that of husband, it is not lawful ' 
for his to take any thing from the wife as compensation for 
Khula. If the husband, however, accept compensation, it shall 
be Judicially lawful. ' 
85. Id at 518 
86. I^. at 519 
87. Ibid. 
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( c) Difference of Views: 
The bas is of different of opinion of the j u r i s t s 
regarding the quantvim of compensation in Khula i s due to 
t h e i r re l iance on different i n t e rp r e t a t i ons of the law. Those 
persons who hold the taking of a quantum a l a rger than what 
the husband has given to his wife as compensation for ef fec t -
be 
ing Khula to ' l awfu l , base t h e i r argument on the Quranic Verse. 
" I f ye( judges) do indeed fear tha t they would be unable to 
keep the l imi t s ordained by Allah there i s no blame on e i the r 
of then i f she gives some thing for her freedom.They take i t s 
apparent meaning tha t the Holy Quran does not l imi t compensa-
t ion e i the r way they further rely on Qivas and hold Khula to 
resemble those matters in which compensation i s pa id . Hence 
according to them, whatever, compenf^ation i s agreed upon between 
the p a r t i e s , i t sha l l be l ega l . I f the husband demands more than 
that he has given to the wife and she agrees to i t , the same 
sha l l be l e g a l . On the contrary, the J u r i s t s who forbid the 
taking of more than what had paid argue on the basis of t r a d i 
t i on narrated by Abu-al-Zabayr v i z , tha t Thabiti^b. Qais br 
Shamas Intended to effect Khula to his wife and when Prophet 
(peace be upon him) enquired of his wife whether she would 
re turn that to her husband which he had given to her as dower, 
she repl ied , "Yes?, and more besides i t " . Thereupon Prophet 
(peace be upon him) JBorbade her from giving more. 
88. I b i d . 
p: 5 
Khula, according to Daud b. All a l Zahirl i s v?=ilid in 
the circumstances when the husband and the wife both are 
apprehensive of the fact tha t they would not be able to main-
t a in the l imi t s of Allah, Same i s the rule of conduct of 
Zahirivvah seftt Nu' man i s of the view tha t Khula sha l l be 
89 
va l i d only on account of in;jury caused. 
According to Ibn Rushd. the philosophy of Khula i s that 
i t i s r ight within the power of wife s imilar to the husband's 
r ight of divorce. Thus, when l i f e becomes t roub le , same for the 
wife she may make use of her r ight of ge t t ing Khula effected 
l ike -wise , when some trouble a r i s e s for the husband due to the 
wife, he may make use of his r ight of divorce. 
7. Effect of Khula on dower; 
The j u r i s t s d i f fer in the absence of express agreement 
as to the effect of Khula on dov/er and whether the respect ive 
claims of husband and wife are extinguished by Khula separa-
t i o n . Imam Abu Hanifa held that r i gh t s r e la t ing to dover are 
extinguished by both Khula and mubarrat and Hedaya. Fatwa 
itlamgiri and Darrul Mukhtar follow him. Abu Yusuf held that 
mubaraat divorce only extinguishes them, while Imam Muhammad, 
held tha t they are extinguished by ne i the r . B a i l l i e observes 
"Khula" and mubaraat (mutual release) cause every r ight to 
89. Id . at 525 
90. I d . at 526 
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f a l l or cease which either par ty has against the other 
depending on marriage. S i r Ronald Wilson considers t h i s 
passage and the following two passage as self contradictory 
B a l l l i e says fur ther , "when a Khula i s made by means of the 
word Khula. i t does not occasion a re lease of any other debts 
tha t dower, and tha t the l ike manner with regard to the 
Kiubaraat. though there i s a difference of opinion, the correct 
view i s tha t i t does not occasion a re lease of other debts 
than dower. C r i t i c i s i n g these passages. S i r Ronald '//ilsoD 
says, '• In order to reconcile the f i r s t sentence with what 
follows, we must assume tha t dower was the only "debt" 
(as dis t inguished from non-pecuniary obl igat ions) which the 
wr i te r considered to be depend upon the ( continuance of the) 
91 
marriage." 
I t may be so but i t also appears tha t these passages 
are supplementary. The f i r s t passage mentions simply tha t a l l 
r i gh t s depending on marriage f a l l or cease tha t i s to say, 
there i s a complete d issolu t ion of Nikah, and t h i s does not 
mean tha t the r i g h t s of the wife to be paid of her debts 
cease in as much as t h i s r igh t r i s t ho way dependent on marriage 
for the law t r e a t s the husband and wife as independent persons 
in t h e i r t r ansac t i on . However, the i n t e r e s t point to determine 
i s whether dower i s a r ight depending on marriage or debt 
qp independently due. 
91 . -Al Haj Mohammadullah, The Muslim Law of Marriage, 53, 
(ed. Rerpr int , 1966, New Delhi) . 
92. Ib id . 
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The j u r i s t s d i f f e r gome-consider "Mehr as r i g h t 
depending on marr iage" and not as a debt , '«'hile o t h e r s 
93 t r e a t i t j u s t l i k e o the r d e b t s . 
The c o r r e c t view i s t h a t a dower debt should be 
p laced in a ca tegory by i t s e l f and i t should not be c o n s i -
dered on the same b a s i s as o the r d e b t s . There i s consensus 
of opirJ.on t h a t debts o t h e r than dower a re the e f f e c t e d by 
Khula and mubaraat fo r no fonn of d ivorce can e f f e c t t he 
l e g a l l i a b i l i t y of the husband to pay off money due to h i s 
w i f e . ^^ 
The f i r s t i n s t a n c e of Khula recorded by t h e Muslim 
h i s t o r i a n s i s t h e c l a s s i c a l case of Sab i t b in Qa i s 
i n t h i s case prophet (peace be upon him) sa id " Taye your 
95 garden and divorce her a t once. 
8 , R e t r a c t i o n : 
( a) Hanafl Views; 
Hccording t o Hanaf i s . i f the propos=il of Khula proceeds 
from the husband as when he f e l l s h i s v.-ife t h a t he i s prep?^red 
t o give khula on r e c e i v i n g a s p e c i f i e d c o n s i d e r a t i o n from her , 
then he can not r e t r a c t i t t i l l t he wife expresses her consent 
96 o r d i s s e n t t o i t . ^ 
9 3 . I b i d . 
94 . I b i d . 
9 5 . I d . a t 54 
9 6 . Tanzil-Ur-Rahman, A Code of Muslim P e r s o n a l Law, 547, 
( e d . 1 s t , 1978, K a r a c h i ) , 
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(b) Shafel View; 
^•^ccording t o Sha fe l . a husband ha? the r i r h t t o 
withdraw h i s o f f e r of Khula a t any t ime before i t ? accep-
tance by the v/ife. I t i s expla ined t h a t t he husband' s 
o f f e r i s a c o n d i t i o n a l o f f e r to e f f e c t b i l a t e r a l agreement 
so t h a t t he c o n t r a c t i s not complete t i l l t he consent of the 
wife and s o . He can r e t r a c t h i s p roposa l a t any t ime before 
97 the c o n t r a c t becomes complete . 
S i m i l a r l y , i f i t i s t he wife who has made t h e o f f e r 
t hen she has a r i g h t to withdrawl a t any time before i t s 
acceptance by t h e husband. 
( c) Hanbali View: 
Ujnder^th^:: Hanbali Law, the husband can r e t r a c t h i s 
99 proposr^l a t any t ime before i t s acceptance by t h e w i f e , 
(d) Shia View; 
Under t h e Shia Law in case of non-payment of c o n s i -
d e r a t i o n , t h e r e would be an o p t i o n fo r the husband t o revoke 
the Khula. A s e p a r a t i o n by Khula amounts to can i r r e v o c a b l e 
d i v o r c e . Once a Khula i s v a l i d l y e f f e c t e d the husband can 
not revoke i t . The wife can, however, rec la im ransome( con-
s i d e r a t i o n ) during t h e pe r iod of her idda t i n which case t h e 
husband s h a l l be e n t i t l e d to revoke the Khula.^^^ 
9 7 . I b i d . 
9 8 . I b i d . 
9 9 . I b i d . 
100. I b i d . 
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9. Misconception about Khula. 
The discussion on Khula has made i t cle?^r th?it 
Is lamic Law maintains a bal?=)nce between the r igh t s of the 
man and v.'oman. I t i s an er ror on our part that we hptve, 
in actual p r ac t i c e , deprivedwomen of the r ight of Khula. 
Contran,' to the p r inc ip les of Shariah. we have le f t Khula 
to the wi l l of the husband. This led to and i s even today 
leading to denial of ju s t i ce to women, for which the law 
promulgated by i i l lah and his Messenger i s not to blame. I f 
t h i s r ight of the women can be rehabi la ted even today many of 
the d i f f i cu l t problems playing our mari ta l a f f a i r s will be 
lOl 
solved. Infact most of them wil l not a r i se at a l l . 
The fac tor tha t has p r a c t i c a l l y robbed woman of the 
r ight of Khula i s the mistaken bel ief tha t the 'Law giveji has 
l e f t Khula en t i r e ly to the spouses and the court has nothing 
to do with i t . The resu l t i s tha t i t i s only upto the man to 
grant or deny the woman a Khula. I f the husband does not want 
the woman finds no remedy in s igh t . This s i t ua t ion i s contrary 
10? to the in ten t ion of the law giver . To serve t h i s basic 
p r inc ip le the Shariah has equipped both p a r t i e s to the marriage 
bond with a too l with which they can solve t h e i r problems in 
case the marriage t i e becomes un-bearable. The too l given to 
the husband i s the divorce, v/hich he i s free to use the r ight 
101, Maududi, Maulana ^bul -Ala. The Laws of Marriage 
and Divorce in Islam, 50 ( i s t Re-Print , 1989, Dplhi) . 
102. I b id , 
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and on the other hand, the woman is eauipped with a 
legal tool known as Khula. The procedure laid down for the 
use of this tool is that in case she wants to do away, the 
marriage bond. She must first put the demand before the 
husband. If he turns it down, she must have recourse to the 
+ 103 court. 
That is how a balance can be maintained between rights 
of husband and wife. That is how Allah and His Mespenf^er es-
taolished the balance. But t^i^sbalance was upset by doing 
104 
away with the power of the court. 
Does any one have the courage to place the blame for 
such glar ing i n j u s t i c e on the law given by >^llah and his Mess-
enger.? 
I f any one has a,udicity to say so, he sha l l have to 
prove on the author i ty of the Quran and Sunnah. not on the 
author i ty of quotations from j u r i s t s , tha t Allah and his Mess-
enger have given no power to the courts in Khula cases . 
103. I d . at 51 
104. I b id . 
105. Id . at 52. 
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10. Judic iary and Khula; 
' I f you fear tha t thfey ( the spouses) wi l l be 
unable to keep within the l imi t s of Allah, there I s no 
blames on the two of them, If she ( the wife) gets sepi^-
ra t lon on payment of ransome. 
This verse speakes of the spouses In the t h i r d 
person, (they) so the pronounce 'you' can not re fer to them. 
The Divine mandate means that in case the spouses can a r r ive 
at no agreement In a Khula case, the matter be referred to 
the people of au thor i ty . 
Do the t r a d i t i o n s prove tha t the judge has now power 
In Khula cases? 
Khula cases decided by the Holy Prophet(peace be 
upon him) bnd his Cal iph 's quoted commands l i ke "Divorce 
her'J "Get separated from her", "Let her go" or the report 
says: He ordered the man to—" The report from Ibn-e-Abbas 
quoted by Ibn Jugalns: He separated the two of them. The v/ord 
hr^ ve been used In report? from Jamlla herself (who got Khula) , 
These facts leave no room for doubt about the courts power in 
Kftula case.''^'^ 
The above dlscusr lon on divorce and Khul=^ makes I t 
c lear that Is lamic Mnrl tal Law Is based on the pos tu la te that 
the marriage bond between the spouses as long as endures, 
106. I £ ld . 
107T I d . at 53 
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should be a symbol of respect for the limits of Allah, 
and for mutual love and compas ion. The Holy Quran calls 
this the retention of tie in the proper way. If such a 
union becomes impossible, the spouses should separate in 
nice manner. In other words, the spouses, either live to-
gether in harmony or separate, in kindness. To avoid the 
evil situation, Islam has given man the right to divorce 
The woman has been given the right demand separation, so 
that she may herself, if she wants, act upon the Quranic 
10R 
mandate of separating in peace. 
11. Nature of Separation; 
Is Khula a dissolution of Marriage (Fagkh) or a 
divorce? There is difference of opinion among the Jurists 
on this point: 
(a) Hanafi Viewt 
According to Hanafis Khula i s an i r revocable divorce. 
Burhan a l Din Marghlnanl. the author of Al-Hid^yah. has said 
tha t the granting of Khula sha ' l take effect as one irrevocable 
divorce and the wife sha l l have to compensate the husband. 
(b) MalikiView; 
Under the Maliki Law, the d isso lu t ion of marriage by 
Khula cons t i tu tes an irrevocable divorce.^ 
108. Id 55 
109. Tanzil-Ur-Rahman, A Code of Mulsim Personal Law, 
548 (ed. 1 s t , 1978) Karachi. 
110. I b id . 
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( c) Shafel View; 
According to an e a r l i e r opinion of Al-Shafei . 
Khula ef fec ts separat ion between husband and v,;ife. I t 
does not effect as a divorce. But according to the f ina l 
pronouncement of Al-Shafei. Khula i s one i rrevocable 
111 divorce, 
(d) Ahmad b. Hanbal' s View. 
According to him Khula does not take effect as a 
divorce provided the husband at the time of effect ing i t does 
not intend to pronounce divorce. I t i s wr i t ten in Bahr-a l -
Raig tha t according to Hanbalis, separation "effected by Khula 
i s d i sso lu t ion not divorce. Hence according to them by effect 
of Khula no reduction in husband's r ight in the number of pro-
112 
nouncing divorces should occur. 
There are verious personal laws of Ind ia , the law 
of Islam was h i s t o r i c a l l y , the f i r s t to provide for a divorce 
by mutual agreement of the spouses. I t i s now recognised as 
one of the form of j ud i c i a l divorce. In Muslim Law, the d isso-
lu t ion of marriage by the mutual consent of the soouses takes 
the form of e i the r mubaraat or Khula. ^ '^^* 
As far as Khula i s concern, the desire to separate 
i s of the wife which the husband agrees to f u l f i l a t the terms 
111, Ibid. 
112. I b i d . 




that are mutually agreed upon. 
So far as, the desire to get the marriage dissolved 
is concerned Khula is a divorce at the in.'?tance of the wife, 
and as regards the terms of dissolution, it is either mutually-
agreed upon by the wife and the husband or determined by law 
115 (in absence of an agreement). 
In p r a c t i c e , divorce by mutual agreement of the 
spouses i r r e spec t ive of whether only the wife wants i t or both 
spouses desire i t , i s known in India as Khula. the term muba-
raat i s not in popular in use . 
In 1861, the Privy Council, s t a t ing i n a leading case 
tha t i t appears t ha t by the Mohammadan Law divorce may be made 
in e i the r of two forms: "Talaa and Khula" had explained the 
inc idents of both. No reference was made i n the case to mubaraat. 
Since then there have been some capes involving Khula but the 
d i s t i n c t i o n between Khula and mubaraat has been hardly observed 
1l6 in any case. 
The Shariat Act 1937 mentions the both mubaraat and 
Khula. Therefore, both nov/ have a s ta tu tory recognit ion in 
India. ' ' ' ' '^ 
12. Mode and Capacity; 
Khula i s almost the reverse process of mubaraat which 
are as follows: 
114. I b i d . 
115. i d . at 110 
116. Ib id . 
117. Ib id . 
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I n Khula c a s e , the p roposa l i s made by the husband 
and i t i s accepted wi th t h e consent of t h e wife and p roposa l 
end acceptance have t o be i n the same mee t ing . Under Hanafi 
Law, presence of w i tnes ses i s not i n s i s t e d upon, but under 
I t hna Ashari Law presence of a t l e a s t two w i t n e s s e s i s nece-
s s a r y ; under Hanafi Law, t h e r e i s no f ixed formula, only the 
i n t e n t i o n of the p a r t i e s i s t o be made c l e a r , under I t hna 
i^shari Law a formula i s to be used . Khula may be e f f e c t e d 
o r a l l y , w r i t i n g or r e g i s t r a t i o n i s not necesf^ary. I n I n d i a , 
however, g e n e r a l l y t h e agreement i s reduced to w r i t i n g which 
i s c a l l e d Khula nama.^ 
I n I n d i a t h e r e a r e v s r i o u s s t a t e s l i k e Bengal , B iha r , 
O r i s s a and Assam, the p a r t i e s t o a Khula may, i f they so d e s i r e 
r e g i s t e r t h e i r agreement under t h e l o c a l Muslim and Divorce 
R e g i s t r a t i o n Ac t . The p a r t i e s t o an agreement of Khula must be 
same and have a t t a i n e d puber ty under the r u l e s of Muslim Law. 
Under Hanafi Law, t h e guard ian of the g i r l who has not a t t a i n -
ed puber ty can l awfu l ly e n t e r i n t o an agreement of Khula on 
hdr beha l f . I n such c a s e s , t h e ' i w a z ' too w i l l be payable by -
the g u a r d i a n . The guardian of a boy who has not a t t a i n e d t h e 
puber ty does not have such a pov/er Iwaz, 
There i s s u b s t i t u t e of mahr i s c a l l e d iwaz ( r e t u r n ) . 
As i n Nikah, t he mahr may c o n t r a c t , t h e iwaz may o r may not be 
s p e c i f i e d i n a l l agreement of Khula . Where i n a Khula. the iv/az 
120 i s to be s p e c i f i e d . 
118. I ^ . a t 111 
119. I b i d . 
120. I b i d . 
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1. Whatever, may in Law. cons t i tu te mahr in nikah can 
also for the iwaz. 
2 . The wife may agree not to c la in from the husband her 
h i ther to unpaid mahr or any par t thereof, and t h i s may 
cons t i tu te the iwaz, 
3. I f the wtialeiiHiahr has already been paid, she may agree to 
make a specif ied payment to the husband towards the iwaz 
(which may or may not be regarded as the re turn of the mahr), 
and 
4. The husband and the wife may agree tha t they wi l l claim 
nothing from each other (on t h i s point the law being 
different from tha t of mahr),'*^'' 
5 . Where an agreement of Khula (as dis t inguished from Mubaraat) 
i s under the Hanafi Law i t i s to be s e t t l ed as follows: 
(a) According to Imam Abu Hanifa the husband's 
l i a b i l i t y for mahr i s discharged, but 
(b) according to both of his d i s c i p l e s , i t i s not 
discharged. 
Most of the books of Hanafi Law used by the Court in 
India ( including the Hidaya and the Fatwa-e-Alamgiri) as also 
the Beheshti Zewar refer to the former opinion (Imam Abu Hanifa 's 
as "the Law". In India , the court usual ly apply the concurrent 
opinion of the d i sc ip les where both of them di f fe r from the great 
Imam. The l a t e r opinion refer red to above (of the disciples) 
should then be applied by the cour t . The suggestions that the 
* 
121. I d . a*- i i2 
122. Id at 112 
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court should not " a presumption one way or other" and 
should assume discretion in the matter, we submit, over looks 
the fact that the juristic rulings on this point from the subs-
tantive Law they do not raise were presumptions. 
6. The iwaz in a Khula is payable immediately, unless the 
124 
spouses agree to the contrary. 
Khula or Talag or Divorce is obtained by the wife if 
the husband is found guilty of neglecting or torturing his 
wife and his guilt has been proved beyond doubt. It can be 
obtained, if the husband is physically and ment^ illy in capable 
of performing his marital duties or denied his wife the position 
of honour she is entitled to. 
There is another provision called ' Faskh' in favour 
of the wife under the orders of the "Qazi authority in Shariat 
Laws), (Abu Samad) when it is proved that the husband has been 
pracelesa) since long and it is not possible to find him. After 
'Faskh'the wife is at liberty to find and select a new husband 
125 if, she so desires. 
13. Revocation and Effect: 
If the husband has made the proposal for Khula. he can 
not retract it and if the husband reserves an option to re-
voke the proposal, under Hanafi Law, the Khula will be valid 
123. id. at 112 
124. Ibid. 
125. Niroj 3inha, Woman and Violence, l49 (ed. 1989, Delhi), 
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but the o p t i o n in e f f e c t i v e . Under Tthna Ashar i La;^, 
t h e Khula i t s e l f w i l l be v o i d . The wife may r e s e r v e an 
o p t i o n to revoke t h e proposaK i f she hag made i t ) before 
the husband has accepted i t . The agreement w i l l become 
complete when t h e husband accep t s the p r o p o s a l . A complete 
agreement en d ivorce whether Khula l e ads t o an i r r e v o c a b l e 
d i v o r c e . Under t h e Hanafi and I s l a m i c Laws. I n I t hna Ashari 
Law the r e s u l t i n g d ivorce remains revocable a t t h e o p t i o n t h e 
126 
wife during her i d d a t ; t h e r e a f t e r i t becomes i r r e v o c a b l e . 
14, Case Law: 
There a re so many case laws which have been decided 
by the Ind ian Court and o t h e r than Ind ia a l s o . But s u r p r i s i n g 
t h e r e have not been many r e p o r t e d cases i n I nd i a on Khula and 
Mubaraat a l s o . One of t h e l ead ing case on the very t o p i c a re 
as below: 
Munshi Buzul-Ul-R^heem Vs. Lateefunnis,?a ' 
Fac ts of t h i s case i s t h a t one Munshee Buzul-Ul-
Raheem was marr ied with L a t e - f u n n i s s a . The marr iage was d i s s o -
Iveet.The p l a i n t i f f respondent La tee funn issa f i l e d T a i i t as a 
a pauper a::,^inst t h e appea l l an t Munshee Buzul-Ur-Raheem for 
the reTEOvery of dvn-mahr. c o n s i s t i n g of the sum of Rs . 10,000/-
1000 gold mohrs va lued a t Rupees l 6 , 0 0 0 / - amounting t o g e t h e r 
Hs. 2 5 , 0 0 0 / - i n t h e cour t of D i s t r i c t Judge . I t was contended 
126. I b i d . 
127. Munshee Buzul-Ul-Raheem Vs. Lateefunnissa( 1961) 8 MI A 
379. 
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by the p l a i n t i f f tha t the sum was payable by the appelant 
in the event of dis^^olution of the inarriage and he has disso-
lved the marriage by divorcing her. I t was pleadedtthat the 
instrument3-by which she was al leged to hr-.ve given up her dyn 
mahr had been obtained by hep by force or fr^iud, of the appel-
lant and were of no ava i l to bar her r i e h t s . The defendant 
appeallant in his defence pleaded that the tv-o instruments 
executed by her mere khulanama by which she released her dyn -
mahr and which deeds he ins i s t ed were binding upon her t r i ^ l 
cour t . The t r i a l court accepted the plea of appellant of divorce 
by khula. and held tha t the instruments set up by him as contain-
ing a released of dyn-mahr were fraudulent and voids , and the re -
fore , the marriage being dissolved, the respondent was en t i t l ed 
to recover her claim and the sui t of the p l a i n t i f f was accord-
ing decreed sudder court . The sudder Adalat to whom appeal was 
preferred against the decree and judgement of t r i a l court confir-
med the order of the t r i a l court . 
The Privy Council l a id down the p r inc ip l e s of Law 
regarding the devorce by Khula as follows: 
The divorcp by Khula i s a divorce with the consent , 
and at the instance of the ' - i fe , in which she orives or ^gree to 
give a considerati- 'n to the h sband for her re lease froT. r^-^rri^fie 
t i e . In -such, a case, the terms of the barpain are matter of 
arrangement between the husband and wife and the wife may as the 
considerat ion, re lease dyn-mahr and other r igh t s or make any 
other agreeocnt for the benefit of the husband. The divorce by 
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Kliula i s at once complete i r revocable from the moment when 
the husband repudiate the wife and the sep-iration takes p lace . 
Fai lure on the pasr t of the wife does not inva l ida te the divorce 
though the husband may sue for i t . 
In the present case, i t was held that Iqrarnama alleged 
to be executed by the wife and thereby releasing the husband 
from the l i a b i l i t y to pay dower, was founded to be fabric-^ted 
The Khulanama was obtained under harassment, undue influence 
and th rea t and therefore , i t can not be accepted. The apneal -'ac 
therefore , dismissed by the Privy Council. 
The main points may be eixt-ractedfrom the above para 
which are as such: 
The term Khula are a matter of settlement between them 
(spouses) and the wife e i the r may forego her mahr or 
make any other agreement for the benefit of husband, 
and the very agreement i t s e l f dissolves the marriage, 
the d i sso lu t ion of marriage i s not depend on the execu-
t i on of Khulanama 
In a l a t e r case, the Lahore High Court re-affirmed the 
1 Pfl 
aforesaid p r i n c i p l e s . 
In another case, the Privy Council exrdained that 
puberty and sanity were e s sen t i a l r equ i s i t e s for Khula but under 
the Hanafi Law (though not under Shafei and Ithna .Ashari Laws) 
a Khula under compulsion or during in toxica t ion --ould be val id .^ 
128. Mt. Saddan Vs. Faiz Bakhsh(1920) Lah. 402. 
129. Mazharul Islam Vs. Ahdul Ghani, A.I.R, 1925, Cal. 322. 
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1 "V) Mt. Umar Bibl Vs. Mohammad Din ^ 
In t h i s caee the sui t was i n s t i t u t e d by Mt. Umar 
Bibi in the court subordinate Judge at S ia l Kot while on 
the same ground another sui t was brought by Mt. San//ar 
Khatoon Begum in the court of sub-ordinate judge at Ea t^ la . 
Both of them were decreed by the t r i a l courts were reversed 
by the D i s t r i c t judges. The p l a i n t i f f have accordingly appeal-
ed to t h i s court . The appeals were allowed by the Di s t r i c t 
judge Sialkot and D i s t r i c t judge Gurdaspur. As sub-clause(9) 
of the Section 2 of the Act 1939 provides tha t a divorce 
could also be claimed on grounds recognised by Muslim Law, 
i t was contended and the contention was upheld by the t r i a l 
courts tha t according to that Law a divorce could be granted 
on the ground of incompat ibi l i ty of temperaments between 
spouses although one of the sub-ordinate judges had put i t 
on the ground of Khula. 
The only question in t h i s case therefore to decides 
are: 
( l ) Whether a Khula divorce could be granted by the 
B r i t i s h India Courts a t the instance of wife even 
i f her husband were not wi l l ing to do so. 
(2) That in the event of a decision that Khula divorce 
could not be granted by the cour ts , could a divorce be 
130. Mt. Umar Bibi Vs. Mohammad Din, AIR ( ^?) 19/4^ ,^ Lahore 51 . 
72 
be granted under Muslim Law solely on grounds of incompatibi l i ty 
of temperament d i s l ike or even hatred found to have been 
aroused in the mind of wife e i the r j u s t i f i a b l e . 
The au tho r i t i e s have leave no room for doubt tha t 
in cases of Khula, Mubaraat. i t i s a husband or a person 
( including the wife herself) v/ho has been authorised by hus-
band who can effect a Khula divorce and tha t i t i s not poss i -
ble for a Qazi or a court to do so (Khula) in v i r t u e of the 
powers vested in e i the r of them. 
The pos i t i on taken by one of the t r i a l courts that the 
khula could be given by the court independently of the husband's 
consent can not therefore be accepted. 
The point hov/ever remains that the divorce was granted 
by Qais and not by the Prophet(peace be unon him). 
For the above reasons and of the opinion tha t a divorce 
could not have been granted by the courts in e i t h e r of these 
su i t s on the grounds of incorapability of temperaments d i s l ike 
or hatred and they were r igh t ly ordered to be dismissed by 
D i s t r i c t judges. The appeal consequently f a i l and are dismiss- . 
ed with cos t . 
I t i s only the husband or his agent who can effect a 
khula and i t i s not possible for Qadi or court to do so by 
v i r t u e of power vested in them. 
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Concluding Remark: 
Under Muslim Law, divorce is an arbitary act of 
husband and he may divorce his wife at his pleasure with 
or without her consent. Divorce may be verbal only and no 
special expressions are necessary; it suffices, if it denotes 
a clear intention to dissolve the marriage, and writing is 
not necessary to the legal validity of divorce. During the 
period of Iddat. the husband may take back his wife. The 
husband can delegate to a third person to his wife the power 
to repudiate _ herself.' Khula is a repudiation by consent and 
is at the instance of the wife for the valuable consideration. 
Mubaraat is a divorce by mutual consent. 
Under Section 2(ix) the Dis.eolution of Muslim Marriage 
•^ ct 1939 provides for dissolution of marriage "any other ground 
recognised as valid for the dissolution of marriage under 
Muslim Law". 
The views which are correct is that Khula is an 
irrevocable divorce in its effect though not in its nature. The 
contract of marriage is a revocable divorce subsets till the t 
term of probation terminates and the husband may have recourse 
to her during the continuance of her term of probation where as 
in Khula against compensation, the intention is to secure comp-
lete separation from the husband. Complete separation implicit 
in Khula against compensation is ineffect an irrevocable divorce, 
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The husb'^nd in Khula with compensation can ' t have recourse 
to the wife pays the comnensation so that she may have 
complete mastery over herself . This c^n only happen when 
she obtains i r revocaole divorce and the r ight of having 
recourse to i s completely el iminated. 
This .point of view i s also supported by a na r ra t ive 
reported by Malik. 
Khula i s a single i rrevocable divorce except where 
three divorces are intended or expressed thereby. Same i s the 
opinion Hadrat Uthman Ali Ibn Masud Ibn Abbas. Hasan Al Basri 
Abu Hanifa. Maalik & Shafei. 
The best argument on t h i s question i s the t r a d i t i o n 
regarding Thabit bin Qais. This i s the proof of divorce by 
Khula being i r revocable . Hence, the majority of the theologians 
agree on the point that Khula comes under the category of a 
single irrevocable divorce. 
On examining the various contention the present wr i te r 
finds the opinion of Imam Abu Yusuf and Mohammad in the matter 
of Khula a more weighty and acceptable and the opinion of Imam 
Abu Hanifa and Imam Abu Yusuf on the question of mubaraat 
appears to be more correct . 
This r ight of divorce by Khula belong at the instance 
of wife. However, divorce i s condemned by Islam and i t should 






1. Conceptual Analys is 
( a) Meaning: 
Divorce i s not an a rb i t r a iv act of t h e 
husband by which the marriage may be dissolved but ^Iso 
by agreement between the husband and wife. AB we have 
ejqjlained i n Khula chapter t h a t t he d i s s o l u t i o n of marr iage 
by agreement may t a k e the form of Khula and ano the r form 
of Mubaraa' t i s being e x p l a i n e d . 
rfhen the husband and wife with mutual consent and 
des i r e ob t a in Fe lease and t h e freedom froa t h e i r mar r i ed 
s t a t e , i t i s c a l l e d Muba raa ' t . I t i s an i r r e v o c a b l e d ivorce 
without the a i d of t h e c o u r t . The l i t e r a l meaning of t h e 
word 'Mubaraa ' t i s ob t a in ing r e l e a s e from each o t h e r . The 
proposal i n Mubaraa ' t may be made by e i t h e r of t h e two, 
the husband or the wife and with i t s acceptance by t h e 
o t h e r , marriage i s completely d i s so lved . No Oadi ( judge) 
i s requi red to pass any decree for the same. 
( i ) Sunni View; 
Mubaraa ' t i s a mutual agreement of the husb=ind and 
wife t h a t becomes e f f e c t i v e by the consent of t h e p a r t i e s . 
Hence, i f t he marr ied p a r t y for some reason want t o annul 
I . Tsmiil-Ur-Rahman, A Code of Muslim Personal Law, 
552, ( ed . 1 s t , 1978, K a r a c h i ) . 
11 
respect to Kubaraa ' t . i t i s a condition tha t the word 
'Talag' i s so much tha t i f the husband should stop at 
the \*ord Mubaraa' t no separation of the par t ies would 
take e f fec t . The pronouncement must be made in Arabic 
unless the p a r t i e s are unable to use Arabic. In ten t ion 
i s a necessary condit ion both for Khula and Mubaraa't. 
3. Consideration Aspect: 
According to the Ismai l i Law, in case of Mubaraa't 
consideration paid l e s s than the dower. But in Ithna Ashari 
Law in exchange no more can be taken than what had actual ly 
been received by husband any excess being unlawful. 
4 . Effect: 
The e f fec ts are the same in both Khula and Mubaraa't 
except that in the case of dower there i s a difference of 
opinions. I f no mention of dower i s made according to Abu 
Hanifa and Abu Yusuf. the right to dower i s extinguished with 
the resul t t ha t i f i t has not been paid, the wife i s not en-
t i t l e d to recover i t . Muhammad holds that the r ight i s not 
extinguished. I n the case of Khula on t h i s point , Abu Yusuf 
and Mohammad are of the same opinion and differ from Abu 
Hanifa. but i n the case of Mubaraa't. Muhammad disagree with 
both Abu Yusuf and Abu Hanifa. Fatawai Almgiri accepts the 
5. Ib id . 
6 . Id . at 252 
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view of Abu Hani fa , The r i g h t s of the maintenance of 
the wife as a l s o t h a t of t he ch i l d are the same as i n 
7 
case of Khula. 
Like Khula , a Mubaraa' t i s a l so a d i s s o l u t i o n of 
marriage by agreanent t h a t t h e r e i s a d i f fe rence between 
the two. I n Mubaraa ' t the o f f e r of divorce may proceed 
ffom the wife o r i t may proceed from the husband, but once 
i t i s accepted the d i s so lu t i on i s complete and i t o p e r a t e s 
as a T a l a g - i - b a l n ds in case of Khula. As i n T a l a g . so i n 
Khula and Mubaraa ' t . the wife i s bound t o observed i d d a t . 
5, D i s t i n c t i o n Khula and Mubaraa ' t t 
I n Khula. the marriage i s d issolved by an agreement 
between the p a r t i e s for cons ide ra t i on pa id , o r t o be p^fid 
by the wife t o the husband, i t i s being a l so a necessary 
condi t ion t h a t the desi re for separa t ion should come from 
the wife where the desi re for separa t ion i s mutual , t h e r e 
i s t o o , d i s s o l u t i o n by mutual agreement for a c o n s i d e r a t i o n 
t o be pa id by the wife, the husband i s l awfu l , but i t i s 
Q 
descr ibed i n t h a t case as Mubaraa ' t . 
7 . I j^ . a t 257 
8 . Mullah, P r i n c i p l e s of Mohammadan Law, ( e d i t e d by M. 
HidayatuUah) 3CA ( e d . I7 th , 1972, Bombay) . 
9 . Sayeeda Khanam Vs. Muhammad Sami ( 1952) Lah. 89 ( 1952) 
Lah. 113; quoted by Mullah a t 304. 
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Where the wife asked for divorce and the 
husband did not seek the severence of .the mar i t a l ; t i e : 
and by compromise the marriage was served, i t was 
10 held t h i s was case of Khula and not Mubaraa' t . 
11 
In Bl lq is Fatima' s case, i t was held t ha t a 
wife was en t i t l ed to Khula as of r ight on r e s t o r a t i o n 
of what she ha d received in consideration of marriage 
i f the judge apprehends that the p a r t i e s w i l l not be 
able to l ive amicably together . The reasoning i n t h i s 
case, which by deductions made by the court from pass-
ages in the Quran, and Hadith c rea t s incompat ibi l i ty of 
temperament a ground of divorce requires recons idera t ion . 
5 . Effect Khula and Mubaraa'tt 
Unless, i t i s otherwise provided by the cont rac t , 
a divorce effected by Khula or Mubaraa't operates as a 
release by the wife of her dower but i t does not effect 
the l i a b i l i t y of the husband to maintain her during her 
12 iddat or to maintain her chi ldren. 
10. Ghulam Sakina Vs. Umat Bakhsh P.D.D. 1964 
Sc 456; quoted by Mullah at 304. 
11. Balqis Fatima Vs. Najmul Kram( 1959) ? W.P. 
321, (1959) Lah. 566; Quoted by Mullah at 304. 





(Delega t ion of the power of Divorce) 
1. Conceptual Analys is : 
(a) Meaning: 
The power t o give divorce bv t h e husband, he may 
delegate i t t o the wife o r to a t h i r d person , e i t h e r abso-
l u t e l y or c o n d i t i o n a l l y and e i t h e r for a p a r t i c u l a r pe r iod 
or permanently. The person t o whom the power i s thus delega 
ed may then pronounce the d ivorce -accordingly, such a deleg 
t i o n of power i s c a l l ed Tafweez* 
A temporary de lega t ion of the ; power i s i r r e v o c a b l e 
p but a permanent de lega t ion may not be revoked. 
When a man has sa id t o h i s wi fe , ' R e p u d i a t e ' t h y s e l f , 
she can r epud ia t e he r se l f a t the meeting and he can d i v e s t 
her of the power". But i f t h e r e i s no re fe rence t o h i s p l e a s u r e 
i t i s an appointment of agency which i s not r e s t r i c t e d to t h e 
meeting and may be revoked". " When a man has sa id to h i s wi fe , 
'choose t h y s e l f o r t h i s month, o r a month, o r a yea r , she 
may exerc i se the opt ion a t any t ime w i t h i n the given p e r i o d . 
Talaq-e-Tafweez i s t h e popular s p e l l i n g , but Fvzee 
regards i t as wrong and says t h a t i t should be spe l l ed ^3 
*Talaq-e-Tafweez'and delegated divorce i s recognised both by 
4 Sunnis and S h i a s . 
1. Diwan, Pa ras Muslim Law i n Modern I n d i a , 7 9 , ( e d . "^rd, 
1985), Allanabad. 
2. Mullah, fD., P r i n c i o l e s of Mohatrmadan La\v( ed i t ed bv 
M. H i t aya tu l l ah ) 299 ( e d . I7 th 1972), Bombay. 
3. I d . a t 300 
4. Supra Note 1 a t 79 
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The Malikl Law goes even to give an instance 
when the wife i s given the r ight on husband' s second 
marriage to repudiate at her option herself or the second 
wife. However, although the wife may be vested with the 
husband's power in cer tain contingencies, she can not be 
given unfettered r ight a? the husband has, to repudi^^te 
ent i re ly at her own discre t ion . The delegation must be dis-r 
5 
t i nc t and specif ic to be given effect to as contracted. 
(b) Division - Delegation Power 
The Muslim J u r i s t s have divided the delegation of the 
power to divorce by the husband into the three c lasses : 
( i ) Tafwid that i s delegation, 
( i i ) Tawkil or agency 
( i l l ) Risalah or messengership 
These three classes dif fer from one another: 
( i ) Tafwid: The wife to whom the power i s delegated exercises 
i t in respect of her own person and has got a r ight to exer-
cise the power or not to do i t . 
5 . Qadrl, Anwar Ahmad, Islamic Jurisprudence in Moder 
World, 389 (ed . 2nd, 1981, Lahore). 
6. Ahmad, K.N. Muslim Law of Divorce, 18^ ( ed. 1981, 
New Delhi). 
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( i i ) Tawkil: 
The husband appoints an agent to divorce his wife 
on his ( the husband's) behalf. The agent exercise the power 
delegated to him in respect of another that i s the wife. He 
has no authority to continue the marriage, as such power has 
not been given to him but can nnly divorce the wife. 
( i i i ) Risalah; 
In Risalah. the husband appoints a person his messenger 
to convey his message to the wife tha t he has delepited the 
power to her (wife) . 
The pov/er given by Tafwid c^ n^ not be revoked, but the 
other two can be revoked by the husband as long; =ts i t h^s not 
been exercised. But the case would be different i f the husband 
gives an option to the Vakil (agent) to divorce his wife whenr 
ever he may l ike or not to do so as the agent may des i re . 
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2. Religious Sanction 
( i) Holy Quran; 
The doctrine of the delegation of the power 
of divorce i s based on an incident mentioned in the Holy-
Quran where the Prophet (peace be upon him) to ld his wives 
that they were at l ibe r ty to l i v e with him or to got separa-
ted from him as they chose. Thus i t i s s tated; 
Prophet.' Say 
To thy consort 
"If I t be that ye desire 
That l i f e of t h i s world 
And i t s g l i t t e r - Then come | 
I wi l l provide for you 
Enjoyment and set you free 
7 In a hand same manner. 
Commentary of the above verse ; We now come to the 
subject of the pos i t ion of the consorts of p u r i t y . (Azwaj Mutah-
harat) , the wives of the Holy Prophet(pe-^ce be upon him). Their 
posi t ion was not l ike that of ordindry women or ordinary wives. 
They had special duties and r e s p o n s i b i l i t i e s . The only youthful 
marriage of the Holy Prophet(peace be upon him) was his f i r s t 
marriage that with Hadrat Rhadija; the best of women and the 
best of wives. He married her f i f t een ye-^rs before 
7, Quran XXXIII: 28 (Sura-al-Ahzab) t r a n s , by Abdullah 
Yusuf Al l . 
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he receive his call to Apostleship, their married life 
lasted for twenty five j»ears and their mutual devotion was 
of the noblest, judged by spiritual as well as social 
standard. During her life, he had no other wife which 
was unusual for a man of his standing among his people 
when she died her age-was fifty, but for two considerations, 
he would probably never have married again, as he was most 
abstemious in his physical. The t^ o^ consideration which 
governed his marriages were (l) compassion and clemney, 
as when he wanted to provide for suffering widows who could 
be provided for in any other way in that stage of society 
some them like sauda had issued by their form a marriage 
protection; (2) keep his duties of leadership, with women 
who had to be in trusted and kept together in the large 
Muslim family where a women and men had similar social rights. 
Hadrat Aisha daughter of Hadrat Abu Bakr was clever and learn-
ed and in Hadith she is an important authority on the life 
of the Prophet (peace be upon him)• Hadrat Zainab. daughter 
of Khusaima, was specially devoted to the poor. She was 
called the 'mother of poor*. The other Zainab, daughter 
of Jahs also worked for the poor for who she provided from 
the proceeds of her mannual works as she was skilful in leather 
work. But all the consorts in their high position had to work 
and assist as mothers of the Ummat; There were not idle lives, 
like those of odalisques or the pleasure of their husband,. 
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Tliey are A;^ld hiinjthat they had no p lace i n the sacred 
house hold i f they merely wish for case o r wor ld ly g l i t t e r 
I f such were ca ses , they could be divorced and amply p r o v i d -
ed f o r . ^ 
But i f you see God 
And His Apost le , and 
The Home of t h e h e r e a f t e r 
• Verl^ryOGod has p repared 
For t h e well doers amongst you 
Q 
And great reward , ' 
I t means: ' 0 Prophet(peace be upon him) , say t o 
your wives, " I f you seek the world and i t ? adornment, come, 
I s h a l l give you of these and send you off ing good way. But 
i f you seek Allah and His messenger end l t he abode of t h e h e r e -
a f t e r , you should r e s t at assured t h a t Allah has p repa red a 
10 g rea t reward for those of you who do good. 
I t i s explained by Muslim j u r i s t s t h a t the Prophe t 
(peace be upon him) had, in obedience t o the above i n j u n c t i o n 
of t h e Quran empowered his wi*es to choose e i t h e r him o r sepa-
r a t i o n t h a t i s they might e i t h e r d i s so lved t h e mar r i ages or 
8 . Yusuf A l i , ' Abdullah, The Glorious Quran ( t r a n s l a t i o n and 
commentary) 113 ( ed, I l n d , 1977, American T rus t P u b l i c a t -
ion) , 
9 . Quran XXXIII: P9 (Sura-al-Ahzab) t r a n s , by Abdullah Yusuf 
A l i . 
10 . Maududl, Syed Abul Ala, The Holy Quran ( t r a n s l a t i o n and 
Br ie f Notes with Text) 671-73 ( e d , I l n d 19B7, L a h o r e ) . 
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pre fe r t o choose t h e i r c o n t l n a t l o n . Ayesh^ has eypl^dned t h a t 
we the wife chose t h e Prorhe t (pe^ce be UDon him) th?it i s , ^e 
p re fe r r ed the c o n t i n a t i o n of t h e m a r r i a g e s , and so v/e ^-ere not 
divorced and the marr iages were not d i s s o l v e d . I t i s i n f e r r e d 
from t h i s t r a d i t i o n , t h a t a husband can lawful ly de l ega te t o 
11 h i s wife the power to d i s so lve t h e mar r i age , i f she so wants . 
( i i ) Aha^Lth : 
I t i s n a r r a t e d by Aisha: Al lah ' s messenger gave us the 
op t ion to remain wi th him or t o be divorced) and we s e l e c t e d 
Allah the Almighty and His messenger . So g iv ing us t h a t op t ion 
12 
was not regarded as d ivorce . 
Nar ra ted Musruq: I asked Aisha about the op t ion : She 
sa id , " the Prophet gave us t h e o p t i o n . Do you t h i n k t h a t op t ion 
was considered as a dtvorc^!T?I s a i d , " i t ma t t e r l i t t l e to me 
i f I give my wife the opt ion once or a hundred t imes a f t e r she 
1 "5 
has chosen me". 
A Hadith i s founded i n the Shhih Muslim; ' The Prophet 
n a r r a t e d t h i s r e v e l a t i o n to Ayelsha and asked her t o consu l t 
her f a t h e r . But she dec la red , " No I need no c o n s u l t a t i o n . I 
make my choice of Allah h i s Apost le and t h e l a s t dwell ing p l a c e . 
11 . i^hmad, K .N. , Muslim Law of Divorce 185, ( e d . 1981, New 
D e l h i ) . 
12. '^ahih-;Ti-Rnkhar-i ( t r a n s . by Khan Mohd. Mohsin) v o l . 7 t h , 
137 ( r e v i s i o n 5th) New D e l h i . 
13. I b i d . 
14. Sahih-Muslim quoted by Al-Haj Mohammed Ul l ah a t 68 . 
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Ameer All in his noted work ' ' l t^ tes , "Although under 
the Shi3 doctr ines an option given to the wife has no effect 
nor i s a condition.^l T^lag v a l i d , express authori ty may be 
reserved to the wife to dissolve the contr:^ct on breach of anv 
of i t s s t i p ' i l a t i o n s . 
Ibn Nujaym, while discussing the subject of Tafwid or 
delegation of the powr of divorce t o his .-/ife poses a nuestion 
here as to how can the husband exercise the power of divorce 
when he has delegated the power to the wife and so made her the 
ewner of the divorce. He then explains on the strength of 
a lkaf i tha t what the husband en t rus t s to the wife i s not the 
ownership of divorce, but the r igh t to exercise the power of 
divorce and so he s t i l l remains the owner of the divorce. 
Hence both the husband and the wife can in appropriate cases 
effect a divorce. The husband i s not divested of t h i s oower 
and he can exercise the power so long as the wife does not 
16 divorce on his behalf. 
(j^jj^)Time of Delegation: 
Muslim J u r i s t s hold tha t the delegation of the power 
is perfect ly va l id ( p r i o r to the marriage; at the time of 
the marriage or subsequent to the marriage whichever of these 
stages i t be done. The time of delegation does not under the 
Muslim law effect the v a l i d i t y of such delegat ion. ' 
15. Ameer Al i , Mohammdan Law, Vol. I I , 457 (1965 A.D. Lahore) 
16. Tanzil-Ur-Rahman, A Code of Muslim Personal Law, 3^2 
(ed. 1st 1978, Karachi). 
17. I d . at 344 
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3. Classification of Expression; 
According to the jurists Tafwld is of three 
kinds: 
(I) Ikhtiar (choice is yours) 
(11) Amrbayal (it is in your h^nds) 
(ill) Mashial (as you please) 
The Hedaya classifies thus: 
(1) .Option 
( I I ) Liberty 
( i l l ) Will 
( 1) Ikh t i a r (Option); 
Delegation by Ikhhtiar confers on the wife, the option 
of divorcing herself but i t r e s t r i c t s the exercise of the power 
to the precise place or s i tuat ion in which she was the rece-
plent of the opt ion. When a man says: (a) Choose or (b) Choose 
Talag to his wife, he has ?iven, as long as she i s in the 
sane ipituation but i f she r ises up in di f ferent ly and be takes 
herself to some other employment, the option i s c^mcelled. I f 
the option i s exercise , then in case(a) sint^^le i rrevocable 
repudiation takes place -^ nd in case (b) one revocable repu-
diat ion takes place . Similarly i f the husband takes l i b e r t y 
even against her w i l l , the option i s at an end. The period of 
option may be extended to a month or a year, e .g . when n man 
says "choose thyself within th i s month or a year". The option 
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may be given through a third person. I f a man says to 
her, then she has no option u o t i l he does so but in the 
l a t e r case she may avai l herself on informal, 
( i i ) Amr ba-yad (Liberty); 
The Hedaya says, " In a delegation of l i b e r t y , divorce 
takes place according to the number mentioned by the wife in 
dependent of the husband's in tent ion and the divorce which 
follows i s i r revocable . If a man says to his wife "thy business 
in in thy hand ( i t i s essent ia l th=>t he should intend divorce 
by t h i s expression) and the woman answers " I have divorced my 
self with one divorce, then one i r r eve r s ib l e divorce only takes 
place. Amr-bayad l ike Ikht iar may be r e s t r i c t ed to a p a r t i -
cular time, eg. "your business i s in your hands today and t o -
morrow*. This power may be given to a t h i r d par ty , e . g . , i f a 
man says to another, "my wife' s business i s in your hands for 
a month".''^ 
( i i i ) Mashlat ('vH.ll); 
Mashlat i s divorce in express terms. I f a man says to 
his wife, "Divorce yourself" and the woman says, " T have 
divorced myself", then a single revers ible divorce takes p lace . 
I f 3 man desires his wife to repudiate herself by T revers ib le 
18. Al-Ha.-j Muhammed-Ullah, The Muslim Law of f'farri'^ge, 
68 (Re-printed in 19S6, New Delhi ) . 
19. I d . at 69 
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divorce , and she d ivorces h e r s e l f i r r e v e r s i b l y even then 
a v e r s i b l e divorce i n accordance with t h e wish of t h e 
husband t akes placeo I t seenas t h a t t h e l e g a l presumptions 
i s t h a t op t ion t o r epud ia t e should be exe rc i s ed immediately 
o r not a t a l l , and t h a t wife can only d ivorce h e r s e l f i n 
conformity with i n t e n t i o n expressed by her husband, t h a t i s 
she can not giv? h e r s e l f a mere complete divorce t han the 
20 husband in tended . 
Hence, on Tafwid-al -Talag the husband r e t a i n s t h e p 
power of divorce as the same has not been t r a n s f e r r e d t o t h e 
wife . The wife becomes an agent merely t o a f fec t a d i v o r c e . 
The power of divorce may be de lega ted by the husband o r a l l y 
o r i n w r i t i n g . I t may be de lega ted p r i o r t o a t t h e t ime of 
or subsequent to a mar r iage . Then the person to whom t h e power 
i s thus delegated iiay then pronounce the divorce a c c o r d i n g l y , 
A temporary de l ega t ion of the power i s i r r evokab l e but a p e r -
manent de lega t ion may be revoked, 
4 . £ f fec t of the t h r e e forms of Tafwid; 
Effect of e x e r c i s i n g t h e power i n t h e d i f f e r e n t forms 
of Tafwid are d i f f e r e n t in s e v e r a l m a t t e r s . These d i f f e r e n c e s 
a re : 
(a) I n t e n t i o n : 
In the f i r s t two forms the express ion being 
ambiguous, Talaq w i l l not t ake e f f ec t u n l e s s i t i s proved t o 
20. I b i d . 
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have been intended. They are both implied forms intended. 
They are both implied forms in which the power may be given 
But if the husband makes three repetition of the expression 
of Ikhtiar by saying, " Choose, choose, choose", proof of 
intention is not required. It will be taken as proof of inten-
tion, where however, the delegation is in the third form it 
21 
would take effect irrespective of the intention. 
(b) Number of Talagt 
(i) Ikhtivar; 
I f the husband says only once, "choose your-
self", and the wife chooses herself , i t would take effect only 
as one irrevocable ta lag even though the husband intended t r i p l e 
Talag. This i s unlike a Talag pronounced by the husband once 
but rea l ly intended three Talags in which case three Talags 
wil l take p lace . 
If, however, the husband himself s ta tes three times 
"choose, choose, choose?, the number of Talag which would take 
effect would depend upon the number indicated in the exercise 
of the option. Thus, if the wife says, " I have chosen, or 
" I have choosen the choice, three Talag will take p lace . I f 
she says, I have choosen"the f i r s t "o r" the second"or"the th i rd" 
only one divorce wil l take place according to Muhammad and 
Abu Yusuf (but three accordingly to Abu Hanifa). 
21 . Id, at 218 
22. Ib id . 
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( i i ) Amar-ba-yad; 
The number of Talaq i s r e q u i r e d g e n e r a l l y by 
i n t e n t i o n . I t w i l l take e f f ec t as a t r i p l e t a l a q i f t h e husband 
in tended i t (even though the g r a n t e e should pronounce l e s s ) . I n 
o the r c a s e s , i t w i l l take pf fec t as a s i n g l e t a l a q . 
( i i i ) Masheeat: 
I f t he husband g ives power fo r t h r e e t a l a q s 
t h e wife may give h e r s e l f l e s s t h a n t h r e e - t a l a q a . But I f he 
g ives power for only one t a l a q and t h e wife g ive s h e r s e l f more 
then according to Muhammad and Abu Yusuf. one t a l a q t a k e s p l a c e 
?k 
while according t o Abu Hanifa nothing whatever t a k e s p l a c e . 
5 . Revocabi l i ty of Talaq . 
( a ) I k h t i v a r : 
A Talaq r e s u l t i n g from t h e e x e r c i s e of the 
opt ion of I k h t i y a r i s i r r e v o c a b l e . I f , howe"#er, t h e husband 
says: "choose Talaq" and i f i n e x e r c i s i n g the o p t i o n , the wife 
says: " I have chosen Talaq" . t h e Talaq would be r e v o c a b l e , 
however, s t a t e s , t h a t the only d i f fe rence between I k h t i y a r and 
Amar-ba-yad i s t h a t i n the former the i n t e n t i o n t o g ives i r r e -
25 
vocable Talaq a t once i s not v a l i d whereas i n t h e l a t e r i t i s . 
23 . I b i d . 
24. I b i d . 
25. I b i d . 
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( b ) Amar-ba-yad; 
I n t h i s form the Talaq i s i r r e v o c a b l e ( even) 
i n t h i s case of a s ing le pronouncement. I n t h i s case even i f 
the wife d e l i v e r s the reply i n express terms( by use of t h e word 
Talaq) and not i n ambiguous t e rms , t he Talaq would be i r r e v o -
cable . This i s un l ike the case of I k h t i y a r when such Talaq 
should have been revocable . 
C c ) Masheeat; 
A^ Talaq pronounced i n e x e r c i s e of the power 
granted i n the express form lis revocable u n l e s s o the rwi se i n -
27 tended by the husband. 
6 . Condit ional Or Contingent de lega t ion ; 
Ju s t as a husband i s e n t i t l e d t o pronounce t h e d ivorce 
cond i t iona l ly or con t ingen t ly , so a l so t h e d e l e g a t i o n of power 
may be made subject t o the fu l f i lment ^f any c o n d i t i o n o r happen-
ing of any cont ingency. There i s noth ing whatever unredisenable 
i n the husband de lega t ion to h i s wife t h e power t o d ivorce in 
the event of t he happening of c e r t a i n c i r c u m s t a n c e s . In o the r 
case of ordinary Tamliks or t r a n s f e r s i t i s not v a l i d t o make a 
t r a n s a c t i o n dependent in any condi t ion or con t ingency . But 
Tafwld par takesof the charac ter of Tamlik only p a r t i a l l y , un-
l i k e ordinary Tamliks i t may be made dependent on a c o n d i t i o n 
26. I ^ . a t 219 
27. I b i d . 
28 . I d . a t 220. 
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o r c o n t i n g e n c y . I t may a l s o be m?ide on a nec^'^tive c o n d i t i o n . 
Such c o n d i t i o n w i l l be f u l f i l l e d o n l y by t h e e x p i r a t i o n of 
t h e t i m e w i t h i n which i t I s p o s s i b l e f o r t h e e v e n t t o h a p p e n . 
I f u n d e r t h e t e r m s of a Nikanama, a m a r r i a g e i s t o s t a n d 
d i s s o l v e d on d e f a u l t on t h e p ^ r t of t h e husbnnd t o f u l f i l 
c e r t a i n c o n d i t i o n s t h e deed i t s e l f would be t r e a t e d - a s T a l a q -
nama i f t h e r e i s d e f a u l t . 
The c o n d i t i o n s e n t i t l i n g t h e w i fe t o p ronounce T a l a g 
must be c l e a r l y e s t a b l i s h e d . The c o n d i t i o n must be f u l f i l l e d 
s t r i c t l y and f ^ l l y and t h e c o n d i t i o n must be shown t o be r e s o n -
29 
a b l e and n o t opposed t o p o l i c y of t h e Muslim Law. 
7 . B a s i s o f R u l e s : 
( a ) Sunni View: 
A l l t h e S u n n i ' s r e c o g n i s e t h e d o c t r i n e of T a f w i d -
a l - T a l a q . A c c o r d i n g t o them, t h e d o c t r i n e of t h e d e l e g a t i o n of 
t h e power of d i v o r c e i s based on an i n c i d e n t m e n t i o n e d i n t h e 
Holy Quran where i n t h e P r o p h e t ( p e a c e be upon him) t o l d h i s 
wives t h a t t h e y were a t l i b e r t y t o l i v e w i t h h e r o r t o g e t 
30 
s e p a r a t e d from him a s t h e y c h o o s e . 
( b ) Shia View. 
The S h i a ' s do^not r e c o g n i s e t h e d o c t r i n e of d e l e -
g a t i o n of t h e power of t h e d i v o r c e by t h e husband t o h i s w i f e ^ 
Ameer A l l s t a t e s : " Al though u n d e r Shia d o c t r i n e s , an o p t i o n 
29 . I d . a t 2 2 1 . 
50 . S u p r a . Note l 6 a t 3 ^ . 
3 1 . I b i d . 
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given to the wife has no effect, nor is a conditional Talag 
valid, e^ qpress authority may be reserved to the wife to 
dissolve the contract on breach of any of its stipulation.^ 
8, Capacityt 
(a) Husband; 
Delegation to be valid must fulfil certain require-
ment • The husband must possess the same qualifications when 
delegating the power of divorce to his wife in the case of pro-
nouncing divorce himself. He should be ma.jor and sane in order 
to be competent to lawfull delegate his power of divorce to 
his wife or to an other person,^ -^  
(b) v/ife: 
Under Hanafi Law, t h e wife t o whom t h e power of 
divorce i s de lega ted need not be ma^or and sane . But she can 
not exerc i se the s a id power unlesss-he i s sane and ma.jor for t h e 
purpose of Muslim Law. The shafpi i s d i f f e r from t h e Hanafi* s 
i n t h i s r e s p e c t . Thus Shafei law, t h e power of pronouncing 
divorce can not be delegated to a minor wi fe . The Hanba l i s do 
however, agree wi th the Hanaf is . Under the Hanbali Law, the 
power to divorce can be delegated t o a minor w i fe , i f she i s 
possessed of unders tanding to such an ex ten t t h a t she can 
32. Supra. Note 15 at 457 
33 . i d . a t 341 
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understand what is meant by divorce. If she can not so 
understand, the power can not be delegated to her. 
9. Delegation Irrevocable; 
There is a difference of opinion about the revocability 
of the authority of divorce, delegated by the husband to his 
wife. The preponderant view, however, is that the husband after 
delegation to his wife the right or option to divorce herself, 
can not revoke it, because the wife then becomes the o^^mer of 
the option in her right. She may in her own discretion exercise 
that option or not. Under the Hanafi Law, the power once dele-
gated to the wife can not be revoked or taken awa^ -- froiP- her. 
This rule has been justified on the ground that once a person 
gives another the option in the nature of ownership of a certain 
things then, his poT^ er to revoke is lost and he is no longer 
competent to concel it as the option is akin to owners-'^ -ip. But 
if the husband empowers a third person to divorce his wife on 
his behalf then this power can be revoked at any time before it 
35 has been exercised as it it is merely a form of agency. Irnam 
Shafei holds otherwise, according to him, the husband can revoke 
the power (Tafwid) at any time before its exercise by the wife. 
According to Imam Malik the husband can not revoke the power 
delegated to the wife but he can do so in the case of Tawkil 
agency. Under the Hanbali Law, the husband can revoke the power 
•zf 
whether i t i s de lega ted t o the wife o r t o a t h i r d pe r son . 
34. I b i d . 
35. i d . a t 343 
36. 16. a t 344 
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10. Nature of Divorce: 
The nature of separation affecte/^by a divorce 
pronounced by a wife under deleg=ited au thor i ty ,q;enerally 
depends on the expressions used by the husband and i t s exer-
cise by the delegated wife. There i s hovrever, some difference 
of opinion in t h i s respect among different Imams' v ievs as 
under: 
(a) Sunni View: 
Imam Abu Hanifa lays down that the separation 
effected by the exercise of power of divorce shall amount to 
an irrevocable then it can serve no purpose and the wife gains 
no advantages from the delegation. The argument seems to be 
quite sound and purposeful. Imam Malik holds that when a husband 
authorises his wife to divorce herself, he shall be deemed to 
empowered to her to effect an irrevocable divorce. He explains 
that in such a case the object of the husband delegation is 
that the wife should be separated from him. Her object when she 
exercise the power is to be irrevocably separated from him. 
Imam Malik therefore, concludes that the spouses want to be 
separated irrevocably and so such shall be the effect of the 
exercise of the power by the wife. 
37. Id. at 351 
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(b) Shia View: 
Imam Shafel holds that the separation effected 
in the case of delegation to wife amounts to a d isso lu t ion 
of marriage* But accordingly to his l a t e r opinion, the ca te -
gory of the separation shall be tha t of divorce and i t s 
nature shal l depend on the in ten t ion of the husband while 
delegating the power. I f he wanted the separation to be e 
effected irrevocably the divorce effected shal l be i r r evo-
cable. I f on the other hand, he wanted to delegate power 
of a revocable divorce, then only a revocable divorce shall 
be r e s u l t . 
(c) J u r i s t i c View: 
The Muslim j u r i s t s see no objection in grant of nn 
absolute power of divorce by the husband to the wife. The 
various act are divided by the Muslim j u r i s t s in to two c l a s ses , 
namely "Ithbafat^Or such acts as create r igh t s and'^Tsaatat" or 
such ac t s as deettoys a r ight or dis t inguish cer ta in r ight or 
r i g h t s . The act of divorcing the wife destroys a r ight vested 
in the husband and also f a l l s under the second c lass nemely 
' I s q a t ' . ^ ^ 
Under Muslim Law the t r ans fe r of one' s r ight to another 
i s called "Tamlik" and the person who possesses the r ight i s 
38. I b id . 
39. Ahmad, K.N., Muslim Law of Divorce, 187, ( e d . 1981, 
New D e l h i ) . 
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called the " Mumalik" while the transferee Is called 
" Mumallak". In case of the transfer of a thing or right, 
the transfer must be absolute so tha-^  the transferee be-
comes the absolute owner of the thing or right transferr-
ed while the transferer loses his right in the thing or 
the right altogether. Moreover, "Tamlik", can not be made 
conditional so that the transrerer may retain some right 
in the thing or right transferred while the transferee may 
not become its absolute owner. As we know that in case of 
Tafwid or transfer of the power of divorce both the wife 
and the husband can exercise i-t. It means in other words 
that,the husband does not absolutely divest himself af the 
right to effect a divorce can be made conditional so that 
the wife can effect a divorce only under certain specified 
circumstances. Both these incidents attached to Tafwid show 
An 
that the condition prescribed for "Tamlik" have not been 
fulf i l led. I t Is also necessary condition of"Tamlik"that i t 
must be accepted in the same 'majlis* or s i t t ing in which 
the right i s transferred. But in case of "Isqat'J a condi-
tion can be attached to exercise of act extinguishing the 
rights so that the right can be invested sub;)ect to certain 
conditions. I t i s also necessary a l l the case of "Ispat" 
^0. Ibid. 
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that it should be accepted in the same ' ma.jlis' in which 
the right is vested in Mumallak or transferee and it is 
not revokable. 
The above discussion shows that while 'Tafwid-al-
Talaq' amounts to Tamlik« yet it differs in some respect 
4? 
from the same. 
Some jurists have explained that'Taf^id' is a special 
Kind of Tamlik as is clear, according to them from the fact that 
in case of ordinary Tamlik the original owner loses altogether 
the ownership of the thing or the right but in case of 'Tafwid' 
he retains his divorce while the wife is also invested with it. 
In others words, both the husband and the wife become owner of 
the right of divorce which goes the principles regarding Tamlik 
stated above. The jurists state that Tafwid only partially 
partakes the character of Tamlik and so a condition can be 
attached to the exercise of the right. The husband can not revoke 
the power once he has given to the wife. But other Muslim jurists 
have pointed out the fallacy in this line of argument. They have 
explained that the husband no doubt possesses the right of 
divorcing the wife; he can appoint a deputy or agent for the 
purpose and this agent may be the wife herself, what he transfers 
to wife under the doctrine of Tafwid is not the right of divorce 
but the right to effect a divorce which is different and 
distinct from the right of divorce. Hence on Tafwid-
41. Id. at 188 
42. Ibid. 
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al-Talaq. the husband re ta ins his power of divorce as the 
same has not been transferred to the wife. The wife, on 
the other hand becomes an agent merely to effect a divorce. 
An agent can exercise only such power as has been given him 
or her and can not exceed tha t l imi t . 
The Hanafis also s ta te that in the absence of words 
showing a different in tent ion, the wife must exercise the 
power immediately in the same 'ma.jlis ' in which she gets the 
information that such power has been invested in her . But the 
husband may make i t clear that the wife could exercise the 
power given to her at any time, she may l i k e . Thus, the husband 
may say to his wife "Divorce yourself whichever you l i k e " . In 
such a case the wife i s not bound to exercise the power imme-
d ia te ly , she i s informed of the investment of power or even in 
the same ma.jlis. but she can wait and can exercise the power 
a t her own convenience. This disscussion wi l l show that the re 
are two c lasses of Tafwidt 
(1) Tafwid res t r i c t ed in time, so tha t i t has to be exer-
cise immediately or in the same majlis in which the wife gets 
information of the same-
(2) General power to effect a divorce un - re s t r i c t ed in 
time. 
As stateriabove, the delegation may be unconditional 
when the wife i s allowed to divorce herself e i the r immediately 
43T Ib id . 
44. I d . at 189 
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when the power i s delegated t o her or when she receives 
the news or whenever she may so des i r e . A very large 
number of cases given in Fatwa-e-Alamgiri and other books, 
while dealing with the subject of Tafwid are such as contain 
an unconditional delegation of the power of divorce to the 
wife by the husband. Under Muslim Law, the power may be 
delegated by the husband ora l ly or in wri t ing. I t may be 
delegated prior to at the time of or subsequent to a marriage. 
The difference in Muslim j u r i s t s view l i e s in the 
fact that a Muslim ju r i s t consider that a husband i s the 
absolute owner of marriage", and has r e s t r i c t ed power to 
dissolve i t and that i t i s immaterial whether he exercise 
tha t power by himself or through an agent who may be the wife 
herself . The wife, according to them i s a representa t ive of 
the husband and so she can wield the same power as can be 
exercise by the husband, A muslim raarriaee i s d issoluble by 
a husband and under certain condition by or a t the instance 
of a wife or by the mutual agreement of a husband and his 
wife. The Muslim Law, therefore, allows a provision in an 
agreement for a future separation and does not look absence 
a t - the such an agreement. The fact tha t a provision in the 
Contract Act or of the English conception of marriage i s not a 
sufficient ground to nullify i t , pa r t i cu la r ly as the Muslims are 
45. I d . at 190 
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governed by t h e i r ovm persona l laws i n the m a t t e r s of marr iage 
and d ivo rce . I t may a l so be noted here t h a t c l ause ( ix) of 
the Di s so lu t ion of Muslim Marri-^se.Act , 1939 p rov ides t h a t a 
marri"ge can be d i sso lved on any o t h e r ground which i s recop;-
n i sed as v a l i d for the d i s s o l u t i o n of t h e marr iage u n ' e r 
46 Muslim Lav. 
I t i s qu i t e c l e a r from t h e Muslim a u t h o r i t i e s a wife 
can d isso lve her marr iage r e g a r d l e s s of t he f ac t whether a 
condi t ion i s i n r e s t r a i n t of marr iage o r i s now cons idered 
t h e reasonable o r apposed to t h e p r e s e n t p u b l i c p o l i c y . Hence 
no ob j ec t i on should be r a i s e d to the d e l e g a t i o n t o and exer -
c i s e of such a power by the w i f e . 
1 1 . Kinds of Agreement; 
There a re two types of Agreements which p^r^^ as 
f o l l o w s : ^ 
(a) Valid Agreement 
(b) Invalid Agreement 
(a) Valid Agreement: 
Agreement which serves to ensure peace and domestic 
happiness should not be disregarded as invalid and opposed 
to public policy, 




(b) Inval id i^greement; 
They consider an agreement to be Inval id when: 
(1) I t provides for a future separation between 
p a r t i e s ; 
(11) I t Is In r e s t r a in t of marriage; 
(111) The conditions contained In agreement and 
subject to which wife Is to exercised the po •'er 
of divorce are: 
(a) Opposed to Public Policy 
(b) Unreasonable 
Under Muslim Law , a Muslim can marry four wives a t 
the same time. The question a r i s e s , If a condition in an 
agreement between him and his wife that in effect prevents 
hlra from contracting a second marriage during the subsistence 
of the f i r s t can be regarded as an agreement to, r e s t r a i n t of 
marriage. I t i s his l ega l r ight of which he can not be dep-
rived. But there i s nothing to stop him from authoris ing his 
wife to divorce any woman whom he marries subseauent during 
the subsistence of the present marriage. He can empower a 
pa r t i cu la r wife to do the above act on his beh^ilf as his agent, 
I t has already been seen above, that a. wife can s t ipu la t e for 
the delegation of unres t r ic ted power of divorce to her, or 
that she can divorce herself on the breach of a specified 
condition such as the husband contracting a second marriage 
in the l i f e time of the f i r s t wife.^^ 
49. i d . at 199 
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The Muslim j u r i s t s do not i n v a l i d a t e such an 
agreement on t h e ground t h a t i t i s i n r e s t r a i n t of marr iage 
I t t h e r e f o r e , fol lows tha t such an agreement w i l l be p e r -
f ec t l y v a l i d under the Muslim Law and some cou r t s h^ve -^Iso 
been l a i d down a p rov is ion i n a marriage deed whereby, a 
Muslim husband a u t h o r i s e s - h i s wife to divorce h e r s e l f from 
him in the event of h i s marrying a second wife i s not vo id 
under s ec t ion 26 of Indian Cont rac t . However, according t o 
t o Sect ion 2 ( ix) of Disso lu t ion of Muslim M^irriage Act, 
1939, the wife i s e n t i t l e d to a decree for the d i s s o l u t i o n 
of her marriage on any other ground which i s recognised as 
v a l i d fo r D i s so lu t i on marriages under the Muslim Law. This 
50 
clause cover t h e divorce by Tafyid. 
12. Case Law: 
Fida Al l Vs. Sana! Badar and anothers^^ 
The fac t of case i s t h a t the p l a i n t i f f was a t one 
time a saceder fro the Mahdi Beg or Al ba-e-Malak-a- Badar 
Community of the Daudi Bohra sect of sh i a s founded a t Nagpur 
about 1897, but he re;5oined t h a t community on t h e 18th of 
June 1905. On the l4 th October 1913, he married t h e defen-
dent respondent who was a member of the same communitv on t h a t 
he executed an antinuptialagreement i n favour of t h e defendant 
which i s o n ' t h e record . The g i s t of t h a t agreement i s as 
follows; 
50. Id. at ?00 
51. Fida .411 Vs. Sanal Badar and another, A.I.R.( 10^3) 
Nag. 262. 
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I am a member of the Mehdi Bag Community and 
owe a l l ig iance to i t s sp i r i tua l Head, the Malak and wi l l 
followdths laws of Islam as in te rpre ted by him. Those who 
refuse to obey the rules of the connunity are t o be exluded 
from i t and wil l be treated as apostaks from Is lam. I t he re -
fore, agree that i f I forcsake the fa i th of the community or 
am expelled from i t by i t s s p i r i t u a l Head I sha l l be l i a b l e 
to be t rea ted as an apostate from Islam in tha t mv wife( i f 
she remains a member of the community wi l l be divorced from 
me by the fact of my having l e f t i t . I also accept as bind-
ing upon me the rules laid down in the Fatwa-e-Alamgiri tha* 
man may agree on his mar"lage tha*: as breach of any of the 
condition of the marriage his wife sha l l be e n t i t l e d t o 
appoint a Vakil from him to pronounced a divorce for him, I 
accordingly agree tha t if foresake the Malak-o- Badar commu-
nity or an expelled from i t by i t s sp i r i t ua l Head nmy wife 
may get a divorce from ne pronounced by a person appointed 
by her on my behalf which divorce I wi l l accept as v a l i d " . 
I n t h i s case the objection of the learned counsel 
for the p l a in t i f f eould find the va l i d i t y on e i t h e r divorce 
was to the contention that the condition which the defendent 
became en t i t l ed to claim under the marriage contract was 
opposed to the pr inciple and policy of the Mohammadan Las and 
therefore , the contract was void a t l ea s t to t ha t extent under-
Section 23 of the Contract Act, 
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t t was held t h a t the c o n d i t i o n i s not vo id a s being 
opposed to the p r i n c i p l e s or p o l i c y of t h e Mohammadan Law as 
t h a t code t r e a t e s marr iage as p u r e l y c i v i l c o n t r a c t . 
Mohd. AminVs. Amina Bib i ^^ 
I n t h i s case a d ivorce pronounced by t h e wife 
under the terms oa an agreement, " I s h a l l not marry t o o t h e r 
woman i n the p resence of my wife and i f I do so she i s t o be held 
t o have been divorced by me on account of my second m a r r i a g e . 
Simul taneously wi th t h a t second marr iage she w i l l be ' g a t ' , 
' haram' t o my person and t h i s ve ry divorce by me i n her favour 
would be v a l i d and l e g a l was cons idered t o be e a u a l e n t t o a 
d ivorce by the wife under the power of d ivorce de lega ted to h e r . 
I t i s a very important p r o v i s i o n of Muslim Law of Marr iage and 
enab les a wife t o safeguard her f u t u r e marr ied l i f e . 
The Court held t h a t such a d ivorce by her w i l l t ake 
e f f e c t as i f a d ivorce had been pronounced by t h e husband him-
s e l f . 
53 
Muhammad Yasin Vs. Mumtaz Begum; 
I n t h i s ve ry case the f a c t i s t h a t an agreement i s 
secured from t h e husband by t h e pa r en t of a Mohammadan wife 
whose husband has been n e g l e c t i n g her and l ead ing a l i f e of 
52 . Mohd. Arain Vs. Amina B ib i , A . I . R . ( i 9 3 i ) Lah. 134. 
5 3 . Muhammad Yasin Vs. Mumtaz Begum, A . I .R . ( i 936 ) Lah. 7 l 6 . 
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iddleness that the husband would lead a respectable l i f e 
would earn his l iv l ihood and maintain his wife and would, 
hire a house approved by the wife and her parents and would 
otherwise preoperly behave towards his wife and i f he makes 
default in the performance of any of the condition the wife 
shal l be at l i b e r t y to divorce him, such an agreement i s not 
inval id and opposed to p ubl ic pol icy. 
The Court held that the wife on fa i lu re of the husband 
to keep a l l the conditions entered into by him i s e n t i t l e d 
her to divorce him, 
Mir.ian Ali Vs. Mt. Maimuna Bibi; 
In t h i s case the p l a in t i f f Mt. Maimuna Bibi was married 
to the defendant Mirjan Ali on 9th Magh 13^7 B.C. Attthe time 
of marriage a 'Kapinama' was executed which contained a clause 
which has been t r ans la t ed by the learned advocates, thus: 
" I f Khatun Maimuna due to any i l l feal ing (Manomalinya) 
r?=sides at her father* s place for a period of 90 days and if 
I f a i l to bring her back to my own house by persuasion within 
the said period of 90 days and to l ive with me then on the 
completion of the said 90 days my 1,2,3 ta lak bain(words) 
upon you wil l be effect ive and she wil l be take another husband 
a f te r the period of iddat" . 
54, Mirjan Ali Vs. Mt. Maimuna Bibi , A.I.R.( 1949), 
Assam, 14. 
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In the court opinion the judgement and decree of 
the court of appeal helder can not be sustained; we are 
unable to agree with the learned Judge that in cases where 
by agreement between pa r t i e s , a Mohammadnn husband has con-
ferred on his wife the power of divorcing him on the hapoen-
ing of a cert.tinc contingency then the marriage automatically 
stands dissolved on the happening of tha t contingency. In 
such cases, i t i s always necessary tha t there s h a l l be a formal 
pronouncement of Talag and i t should be made e i t h e r to the 
husband or in the presence of wi tnesses . 
When a Mohamraadan wife seeks to exercise t h i s delegated 
power of divorcing herself, she must es tab l i sh c lear ly tha t the 
conditions e n t i t l i n g her to exercise the power have been f u l f i l l -
ed. '. . ^ 
i l l 
In the very case i t was incumbent on the p l a i n t i f f to 
prove that she l e f t her husband owing to i l l - f e e l i n g . She 
offered no proof of t h i s fact but her own uncorroborated s t a t e -
ment. The learned judge assumed the existence of t h i s i l l - f e e l i n g 
from the fact tha t defendant f a i l ed to prove by independent 
evidence that he had attempted to persuade her to re turn to him. 
This ineffect was placing the burden of proving absence of i l l -
feeling on the defendant. The judge i s sa t i s f i ed tha t the p l a i n -
t i f f fai led to prove that she l e f t the defendant owing to i l l -
feeling and also that she fa i led to prove that she had made any 
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formal pronouncement of Talaq- I n i t h i s view i t i s unnecessary 
for us to decide whether the word (Manomalinya) in the 
Kabinama' which has been t r ans la t ed i l l - f e e l i n g i s a word implying 
a defect in defendant and not merely a s t a t e of-mind for which 
the p la in t i f f might be equally responsible . 
The judge therefore , order tha t t h i s appeal be allowed 
and the judgement and decree of the court appeal below set aside 
and the suit dismissed with cost of 
Saifuddin Shekh Vs. Mst. Soneka Bibi:^^ 
The fac t s of the case i s tha t the p l a i n t i f f and defendant 
who are Muslims by re l ig ion , were married on 25th of Bysak 1356 
B.S corresponding to 8-5-^9« Before t h i s marriage, admitted by 
the defendant had two other wives, t h i s being permissible under 
the Muhamraadan Law. I t appears tha t these other wives were not 
l iving with the defendant. At the time of marriage a Kabinama 
was executed, under terms of which the p a r t i e s agreed that in 
case defendant would bring any of his formerly married wives 
to stay with him without the consent to the p l a i n t i f f , the p l a in -
t i f f would be at l ibe r ty to divorce the defendant of the perfor-
mance of ordinary legal fo rmal i t i e s . 
Bhe subs tant ia l defence i s tha t agreement in the Kabinama 
giving the p l a i n t i f f the r ight to divorce the defendant in case 
l a t t e r brought his former wives to stay with him without consent 
55. Saifuddin Shekh Vs. Mst. Soneka Bibi , A.I .R.( 1955) , 
Assam, 153. 
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of p l a in t i f f was i l l e g a l and could not be enforced and t h e r e -
fore suit for d isso lu t ion of marriage could be dismissed. 
Both the courts below have concurrently found tha t the 
kabinama was a genuine document and by v i r t u e of i t the defen-
dant had delegated to the p l a i n t i f f the r igh t to divorce the 
defendant in the circumstances mentioned the re in . I t was a lso 
found that the p l a i n t i f f had observed the necessary formal i t ies 
leading to a divorce. 
The Munsif who t r i e d the su i t held that contract was 
an inval id and opposed to public po l i cy . 
The Lower appel la te court has disagreed with t b i s view 
and held that the contract was v a l i d there being nothing i l l e g a l 
opposed public policy in terms thereof , and accordingly tha t 
the court has decreed the s u i t . 
There i s no doubt that Mohammadan Law permits divorce. 
There i s no doubt tha t i t i s open to the husband to delegate 
t h i s power of divorce to the wife under cer ta in cont ingencies . 
I t i s well known that a Muslim Marriage i s a contract 
and not a sacoament and therefore , the v a l i d i t y or i nva l id i ty 
of the conditions in 'kabinama' e n t i t l i n g the p l a i n t i f f to ex^r. 
cise the r ight of divorce, wi l l depend upon fact whether condi-
t ion specified in document i s or i s not against the provision 
of Indian Contract >ict. 
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A contract which serves to ensure peace and domestic 
happiness should not be disregarded as inval id and opposed 
to public policy. Thus an an t inup t i a l contract embodied as a 
•Kabinama' that in case, the husband brings any of his other 
wives to stay with him alongwith the p l a i n t i f f ( the t h i r d wife) 
without her consent, in tha t event the p l a i n t i f f wi l l be at 
l i b e r t y to exercise the r ight of divorce, 'quita* in accordance 
with reason and public policy and i t should be enforced, 
, 56 Mohd, Khan Vs. Mst. Shahmali; 
This case i s an in te res t ing case dealing with the 
I n s t i t u t i o n of Khana damad' which i s pecul iar to Kashmir. The 
case arose out of a sui t for d isso lu t ion of marriage brought by 
the wife, on the bas is of a p re -nupt ia l agreement. According to 
t h i s agreement the husband had to l ive at his father in law' s 
house as Khana Damad. I t further provided that in case he l e f t 
the fa ther - in- law's house, he would pay Rs. 700/- to his wife 
as expenses incurred by her father in respect of the marriage 
ceremony and i f he fa i led to do so, that would operate as 
divorce. The wife alleged that her husband had fa i led to abide 
by the condition of the agreement and hence the sui t for d isso-
lu t i on . 
In the second apoeal before the High Court of Jammu & 
Kashmir, t t was argued that the aforesaid agreement had not been 
56. Mohd. Khan Vs. Mst. Shahmali, A.I.R.(i972) J & K 8. 
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proved and even if held to be proved, i t was un enforceable, 
since the conditions of the agreement were opposed to publ ic 
policy and therefore, v io la t ion as such did not operate as 
Talag by the husband to his wife. The High Court with the f ind^ 
ing of the f i r s t appellate court tha t the execution of the agreejl 
ment by the husband was established and the husband had run awayj 
from the father-in-Law' s house and refused to pay Rs. 700/- on 
demand. Here the court was concerned with two i s s u e s . The f i r s t 
issue was whether the condition contained in the agreement was 
opposed to Muslim Law. To th i s the court s t a ted tha t according 
to the I n s t i t u t i o n of Khana damad in Kashmir, the fa ther- in- law 
un'ier goes expenses for marriage and p rovides amenities to the 
Khana damad and in the death of his fa ther- in- law, his wife 
succeeds as a son and the Khana t*amad himself qcquires a l i f e 
In teres t in the property af ter the death of the wife. So m 
for these benef i t s , i f the Khana damad voluntary bind himself 
to pay Rs, 700/- in the event of desert ing h i s wife, the agreer 
ment i s not opposed to Muslim Law. 
The second issue was whether the v io l a t i on of the condition 
of the aforesaid pre-nupt ia l agreement e n t i t l e d the wife to seek 
divorce from the husband. The court c i ted Mullah on cont ingent / 
divorce and Fyzee on delegation of r ight of pronouncing t a laq 
and talaq with a s t ipu la t ion . The court referred to a case decid-
57 
ed by the ^Hahabad High Court in which i t was held tha t a divorce 
57. A.I.R. 1936, All 387. 
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mlglit be pronounced cont ingent on the happening of some 
specif ied fu ture event , fhe cour t a l so r e f e r r e d t o two o t h e r 
58 59 
cases decided by the the Allahabad and Ca lcu t t a High Cour ts 
respec t ive ly i n which i t was held t h a t t h e agreement between . 
husband and wife regarding payment of a c e r t a i n amount i n t h e 
events of any future contingency t h a t t h e wife would have power 
to get he r s e l f divorced in case of the f a i l u r e of husband t o 
pay, was e n f o r c i b l e . Consequently in t h e case before t h e cour t 
a l s o , the agreement wi th Khana damad was e n f o r c i b l e and h i s 
f a i l u r e t o pay Rs. 7 0 0 / - e n t i t l e d t h e wife t o get h e r s e l f d i v o r c e . 
60 K.C» Kevin Vs. Nafeesa and o t h e r s ! 
I n the context of the p r e s e n t controvery on the feform 
of Muslim Law, va r ious a s p e c t s of t h i s judgement deserve a c a r e -
ful cons ide ra t ion . 
I t s r a t i o decidends i s t h a t a Muslim woman i n Ind ia can 
not under any circumstances r e p u d i a t e her marr iage de hors t h e 
provis ions of Disso lu t ion of Muslim Marriage Act, 1939. 
B r i e f l y speaking, the f a c t of t h e p resen t case t h a t 
Nafeesa, wife of one K.C. Moyin dese r t ed her husband and a l l h i s 
e f fo r t s to e f f ec t a r e c o n c i l i a t i o n ( i nc lud ing s u i t for r e s t i t u -
t i o n of conjugal r i g h t s ) f a i l e d . After t h e r e fusa l of t h e Muns i f 
court a t ^£abient) to d issolve her mar r i age , she chose to t ake t h e 
Law i n her own hand and on the advice of a l o c a l Mufti claimed 
to have u n i l a t e r a l l y repudia ted t h e mar r i age . T h e r e a f t e r she 
contracted in an another marriage and was l a t e r p rosecu led for 
58. A.I .R. 1921, All 152. 
59. ^ . I . R . 1970, Cal . 504. 
60. K.C. Moyin Vs. Nafeesa & O t h e r s , A.I .R. 1973, 
ferala 176. 
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bigamy under Section 494 of IPC. The D i s t r i c t Magistrate 
held that a Muslim wife could pronounce an extra j u d i c i a l 
divorce and acquit ted Nafeesa. In appeal, the case reached 
the High Court of Kerala, Over-ruling the Bower Court' s 
decision the High Court held tha t the charge of bigamy was 
establ ished and tha t the Lower court had made a mistake 
in upholding the va l id i ty of the ex t r a - j ud i c i a l divorce 
pronounced by Nafeesa. 
The Court stressed tha t i n India a Muslim wife' s 
r ight to divorce i s confined to the provision of the Disso-
lu t ion of Muslim Marriage Act, 1939 i r respec t ive of whether 
she i s otherwise Shafei. Hanafi or I thna Ashari or Igma i l i -
11b 
13. Concluding Remark; 
By the present wr i te r , delegation of the r igh t of 
effecting divorce i s in fact , an option given to the wife for 
effecting divorce on herself . I t i s on her own v o l i t i o n to 
pronounced the divorce. I t i s evident tha t the wife in such 
circumstances ac t s in her own r i g h t . I t means tha t the wife 
too can make the use of the husband' s r i g h t , which i s over and 
above not in place of that of the husband as i t i s i n the 
nature of (op t ion ) . This view of the present wr i t e r i s f o r t i -
fied by the very verse (xxx i i i : 28) who i s the bas is of the 
right of husbanddto delegate his divorce to his wife(verse 
re la t ing to option) which has already been noted as the bas is 
of the rule of delegation (Tafwid). That i s why the ; jur is ts 
have tenned t h i s delegation as Khiyar-al-Talag which means 
that the wife i s given option to divorce herself i f she chooses. 
By the Act, 1939, that a marriage can be dissolved many 
other grounds which i s recognised as va l id for the d isso lu t ion , 
of marriage under Muslim Law. A wife can, the re fore , dissolve 
her marriage i f she has been given an option tenned as Tafwid-
al-Talao which i s a part of substantive law of Sharia r e l a t i ng 
to divorce. 
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To conclude, the t r a d i t i o n a l Muslim Law recognises 
the delegation of the power of e f fec t ing divorce by a huaband 








Infact I l a i s not exactly a divorce, but i t has been 
t rea ted as a form of the same by the j u r i s t s . As I t was 
usual ly , a common practice before the advent of Is lam; and 
i s one of the expressions for divorce used by the unciv i l ized 
Arabs of that period to harass t h e i r wives. By t h i s term I l a 
the marriage was not dissolved in i t s t o t a l l y , but only the 
cessation of sexual re la t ions betv/een spouses. The wife was 
deprived only of sexual intimacy, but she remained t i e d down 
1 
to her husband and she could not contract another marriage. 
After the advent of Islam to put a check on the ev i l 
effects of th i s p rac t ice ; i t imposed a penalty on a husband 
who wanted to regain his wife af te r the use of such express-
ion- I l a and i f he does not repent and cancell his declara-
t ion within the prescribed period, he stands to lose his wife, 
2 Maximum period ofor cancellation of I l a i s four months. 
v^ hen a muslim who has a t ta ined puberty qnei i s also of 
sound mind takes oath in the name of Allah or a Vow( involv-
ing a panalty for i t s breach) not to have sexual connection 
with his wife for a period of four months or more, and in 
pursuance of the same (Oath or Vow) refrains from intercourse 
for a period of four months, i t ic presumed that he has exer-
1, Ahmad, K.N., Muslim Law of Divorce, I05(ed, 1981; 
New De lh i ) . 
2. I b i a . 
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c ised I l a . 
The term I l a l i t e r a l l y means 'Oath* and i n law 
i t s i g n i f i e s a Vow of abs t inence from approaching t h e 
wife for a periodd The person who t akes such vow i s 
ca l l ed 'Muli l Now he cannot approach the v/ife exceot on 
doing something. The wife i n such case i s known as 'Mula ' 
(b) Holy Quran and I l a : 
I l a i s based on Quranic p r o v i s i o n . The Holy Quran 
o rda ins : 
And make not 
God's( name) an excuse 
I n your Oaths a g a i n s t 
Doing good, o r a c t i n g r i g h t l y , 
o r making peace 
Between p e r s o n s ; 
For God i s one 
Who heareth and Knoweth 
All things. 
God wi l l not 
Ca l l you t o account 
For t h o u g h t l e s s n e s s 
I n your Ca th s , 
3. Venr.a, B.R, , Muslim Marriage Maintenance And ni !=solut ion, 
229 ( ed . 2nd, 1988, Al lahabad) . 
'4. I b i d . 
5 . Quran I I : 224 (Sura-al~Banarah) t r a n s , bv Abdullah Yusuf 
A l i . 
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But for the i n t e n t i o n 
In your hear t s ; 
And He i s 
Oft for l iving 
Most- for bearing . 
For those who take 
An Oath for abs tent ion 
From t h e i r wives, 
A waiting for four months 
I s ordained; 
I f then they re turn 
God i s oft forgiving 
Most Merciful'' '. 
But i f the i r i n t e n t i o n 
I s firm for divorce 
God heareth 
And Knoweth a l l th ings 
6 . Quran I I : 225 (Sura-al-Baqargh) t r a n s , by 
Abdullah Yusuf Ali 
7 . Quran I I : 226 (Sura-al-Bagarah') t r a n s , by 
Abdullah Yusuf Ali 
8 . Quran I I : 227 (Sura-al-Bagarah) t r a n s , by 
Abdullah Yusuf Ali . 
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Aforesaid Verses are commented upon by Abdullah 
Yusuf All: 
The Arabs had many special kinds of oaths for 
each of which they had a special name in t h e i r language. 
Some of them re la t ed to sex matters, and caused mis-under-
standing, a l i ena t ion , d ivis ion or separation between husband 
and wife. In Quran (Sura-al-Baqarah) we are f i r s t of a l l 
t o ld in perfec t ly general terms that vre are not to make an 
oath in the name of Allah as an execuse for not doing the 
r ight thing; when i t i s pointed out to us or ref ra in ing from 
doing something which wi l l bring people together . I f we were 
swayed by anger or passion or mere caprice, All-^h knows in 
most hearts and r igh t conduct and not abstinancy or auibbling 
10 
in what He demands from us . I t has been held tha t thought-
less Oaths^ I f there i s no intention behind them can be expia-
11 
ted by an act of char i ty , 
Islam in the f i r s t place dis-appointed of thoughtless 
oacth, but ins i s t ed on solemn intent ional oaths being scrupu-
lously observed. In a serious matters l ike that affect ing a 
wife, i f the oath was put forward as an exercised, the man i s 
t o ld that i t i s no excuse a t a l l . Allah. Almighty looks to 
in ten t ion not mefe thoughtless words. The pa r t i e s are allowed 
a period of four months to make up t h e i r minds and see i f an 
9* See relevant Verses, Supra^ 5, 
10. Abdullah Yusuf Al i , The Glorious ^^uran. 8 9 ( t t a n s . and 
commentary) (ed . 2nd, 1977, Amerttan Trust Pub l i ca t i on ) . 
11 . Ib id . 
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adoustment i s possible . Reconciliation i s recommended 
but i f they are rea l ly determined against r econc i l i a t ion , 
i t i s unfair to keep them tied inde f in i t e ly . Divorce i s 
the only f a i r and equitable course, though as Prophet 
(peace be upon him) has d^^clared of a l l things permit+:ed, 
divorce i s the most hateful on the sight of Allah. I n the 
circumstances, Allah wi l l forgive for He knows the r ea l 
grievances of each of the part ies and, w i l l hear the cry of 
1? 
a l l who suffer . 
According to authentic ;Juranic commentary: 
Do not use Allah* s name for such oaths as are 
taken to keep back from v i r t u e , piety and the w 
welfare of mankind Allah hears every th ing Allah 
does not ca l l you to account for un-^intentional 
and meaningless oath, but w i l l surely taken d e l i -
berately and in earnest Allah i s forgiving and for 
bearing. 
And those who take an oath keep a part fron t h e i r 
wives are given four months( for a f inal decision) 
then if they resufne t he i r r e l a t i o n s , Allah i s 
forgiving and merciful. And i f they resolve on 
divorce them remember that) Allah hears everv thing 
12. Ib id . 
13* I'laududi, S, Abul-Ala. The Holy Ouran ( t r a n s , and brief 
notes with Text) 51 (ed. ;>hd 1987, Lahore). 
14. Shariah terms ^t I l a . The r e l a t ions between a husband 
and a wife can not always remain cordia l^here do occur 
which render the relations s t ra ined , but Allah' s Law 
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(C) Ahadlth and I la 
There are various Ahadith which have d i rec t bearing on 
the issue: 
I t was narrated "by Anas bin Malik: 
" Allah' s messenger took on Oath tha t he 
would abstain from her v/ife, and at tha t 
time his legs and been sprained( dislocated) . 
So he stayed in the Mashruba( a n a t t i c room) 
for 29 daysf Then he came down and the people 
said " 0 Allah" Apostle you took an oath t o 
abstain from your wives for one month' s . He 
15 said, "The month's i s of twenty nine days". 
I t was narrated by Nafi: 
Umar used to say about the I l a which Allah 
defined ( i n the Holy Book) " I f the period of I l a expires 
then the husband has e i ther to re ta in his wife in a handsome 
manner or to divorce her as Allah has ordered" Ibn Umer 
added: 
does not kliow that the s trained r e l a t i on should continue 
indef in i te ly r e l a t i on . I t i s , therefore , l a id down the 
maximum period of four months during which they should 
e i ther reconcile with each other as husband and wife or 
separate for good, so that they are free to marry. 
15. Sahih-al-Bukhari ( t r a n s , by Khan, Mohd. Mohsin), 
vo l . 7th, 160, ( revis ion 5th, New Delhi) . 
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"When t h e pe r iod of four months has exp i r ed , 
the hasband should be put i n p r i s o n so t h a t 
he should divorce h i s wi fe , but t h e d ivorce 
does not occur , un less the husb=ind himself 
dec l a re s i t . This has been mentioned by Uthman. 
A l i , Abu Darda, Aisha and twelve o t h e r compan-
ions of the Prophet, ' '6. 
Alib Abu T a l i b used t o say: 
When a iman vows not cohabi t wi th h i s wi fe , t h e 
woman w i l l . not be divorced, even i f four months 
should pass u n t i l the case i s t a k e n to a judge-
and t h e husband be compelled e i t h e r t o give a 
cohab i t , ' ' ^ 
Abdullah b, Uraar used to say: 
When a man pronounces I l a upon h i s v/ife and four 
months l aps the husband should be brought before 
a judge and compelled e i t h e r t o divorce o r t ake 
her back. The l apse of four months without d ivorce 
18 
w i l l not b r ing the divorce i n t o e f f e c t , 
Shihab r epor t ed t ha t S a ' i d b , Al Musayyab and Abu 
Bakar b, Abdul Rahman used t o say: 
The man who pronounces I l a a g a i n s t h i s wife and 
a f t e r four months, one divorce would become e f f e c t -
i v e , but t h e husband has the o p t i o n t o t a k e t h e 
wife during Idda t p roba t i on . 
16. I b i d . 
17. Imam Malik, Muwatta ( t r a n s , by Prof . R^himud^in Mohd) 
2A8 ( e d . 1 s t , 1931, New Delhi) 
18. I b i d , 
19. I d . at 249 
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I t reached Malik t h a t Marwan b . Hakam was 
asked to give d e c i s i o n about to a man who pronouneeSd 
I l a aga ins t h i s w i f e . He sa id : After the l apse of 
four months one divorce becomes e f f e c t i v e but t h e 
husband has o p t i o n t o take her back during Idda t . ' 
2 . Procedure 
No bar for expressing I la. It may be pronounced 
either by express or by implied, but intention must be 
very clear. For example, "I will not ?Dpro?»ch thee", 
" I will not unite with thee" or ' I shall not lie with 
thee" are express forms, while such forms as " I will not 
come to her" or I will not approach her bed" are implied 
form.^ '' 
Oath is the main pillar of a Vow of I la. The oath 
22 
must take in the following two forms:" 
( l) It may be an oath by Allah. In this case 
expiation is necessary 
(2) For breach of Vow, penalty in such case is 
imposed. 
It is necessary that there must be some difficulty. 
20. I b i d . 
2 1 . Verma, B.R, Muslim Marr iage , Maintenance and 
D i s so lu t i on , 230 ( ed . 2nd, 19Sv8, All3h?ibad). 
22. I b i d . 
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If the 'Mule' says, " I shall be liable to recite the 
whole Quran hundred times" BE says, "liable to accompany 
for one hundred funeral profession- or like wise other 
things she imposes herself for the same, then it would 
amount to Ila> 
(i) Shia View. 
I l a i s an oath by Al lah and i t can not be e f f e c t e d 
24 
without the same. 
3 . Per iod of I l a ; 
(a ) Sunnily lew; 
The ^minimum period fo r I la i s four months and for 
maximum per iod no l i m i t has been p r e s c r i b e d . I f a man t a k e s 
a vow t h a t he w i l l not have sexual i n t e r c o u r s e wi th h i s wife 
for a year excep t ing a days on t h a t i n s t a n t I la would not 
be e s t a b l i s h e d . But a f t e r t ak ing vow, t h e husband having 
sexual connect ion a t anytime when four months o r more t han 
25 t h a t they s f t i l l remain, I l a would be e s t a b l i s h e d . 
(b) Shia View. 
Under Shia law I l a i s not con t r ac t ed u n l e s s t h e p r o -
h i b i t i o n i s a b s o l u t e and p e r p e t u a l o r for a t ime exceeding 
fotM* months. 
23 . Ld at 231 . 
24. I b i d . 
25. I b i d . 
26. I b i d . 
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4 . Effect of I l a ; 
Ca) Sunni View; 
I f t he husband has made I l a . and he a b s t a i n s *rom 
sexual connect ion with h i s wife fo r minimum p e r i o d as 
p re sc r ibed as by Holy Quran dur ing the pe r iod comprised i n 
the I l a ; Under the Hanafi Law, t h e marr iage i s d i s s o l v e d 
with the same l e g a l r e s u l t s , a s i f t h e r e had been one i r r e -
27 
vocabj-e pronouncement of Talao made by t h e husband. 
(b) Shia View; 
Under the Shia Law, t h e wife i s e n t i t l e d t o ^pply t o 
t h e court fo r r e s t i t u t i o n of conjugal r i g h t s , and on the 
same doings, t h e husband' s o p t i o n e i t h e r d ivo rc ing her or 
resume sexual connect ion and on h i s r e fus ing t o do e i t h e r , 
28 t h e court i s empowered t o d i s s o l v e the m a r r i a g e . 
5 . Presumption; 
I f w i th in the pe r iod of I l a , t he husband a s s e r t s t h a t 
he was cance l l ed o a t h , i t w i l l be presumed t o have been can-
c e l l e d , but a f t e r t h e sa id p e r i o d no presumpt ion u n l e s s and 
u n t i l l the v/ife g ives consents to i t , ^ 
6 , Condit ion fo r e f f e c t i v e I l a 
I n l e g a l sense , the pronouncement of I l a . may be 
e f f e c t i v e on the s a t i s f a c t i o n of the following c o n d i t i o n s : 
27. I b i d . 
28. Tayab j i , Fa iz Badruddin, Muslim Law, 174(ed. 4 t h , 1988, 
Bombay). 
29 . I b i d . 
30. Verma, B.R. Muslim Marriacre, Maintenance Ani D i s s o l u t i o n , 
229 ( ed. I l n d , 1988, Allahabad)-. 
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(a) As to the husband: 
( i ) Sunni View; 
According to the Imam Abd Hanifa. a 
person who i s competent for pronouncing divorce i s also 
competent tc effect J l a , , but according to his d i sc ip les 
he must be one on whom expiat ion become incumbent. 
( i i ) Shia View: 
Husband must be free to have the freedom 
of choice or i n t e n t i o n . I l a by an eunch and according to 
b e t t e r opinion also by a 'ma,-^boob'(one with eiiacculated 
organ would be v a l i d . 
(b) As to the Woman; 
( i ) Sunni View; 
I l a on whom can be effect ive must be law-
ful ly married wife at the time of making I la» 
On the other hand, where there i s no specif ied period 
and the vow i s perpetual , I l a can be a f fec t ive , i f the wife 
was p u r e ( i . e , not in menses) at the time of vow. In the case 
of menses the abstinense i s due to pol lu t ion ra ther than to 
the vow. However, i f the period i s pecified e i t he r four months 
or more than that I l a would take effect even if the woman in 
her menses. 
31. i d . at 230 
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Here, also I l a would be affective even if 
pronounced while the woman i s under going iddat for revocable 
TalBQ. but notr.if the iddat i s for irrevocable Ta_lag. 
( i i ) Shia View. 
>^ccording to Ithna Ashari« i t i s necessary 
tha t the marriage must have been consuraated. I t means tha t 




From the words "Those who take an o a t h . . . " The j u r i s t s 
belonging to the Hanafi ond Shafei Schools of thought conclud-
ed tha t the said period as i t has been mentioned in the Holy 
Quran applies only to those cases of separation which ^re made# 
On oath; but i f they remain separate without an oath any length 
of t ime, t h i s law would not ap-ly. On other hand, the j u r i s t 
belonging to the Fialiki school of thought are of the opinion 
tha t the maximum period of four months applies to a l l capes of 
separat ion. Imam Ahmad also support t h i s opinion. 
Hadrat All Ibn-i-Abbas and Hasan Basri are of the 
opinion that t h i s law applies only to that case of separat ion 
which i s resu l t of s trained re la t ions and i t does not apply 
in which the husband and wife agree to discontinue conjugal 
32. Ib id . 
33. I b id . 
34. Talfiheemul Quran (Urdu) The Meaning of the Quran(translated 
by Waududi, Maulana S. Abul Ala), Vol. 1s t , 15B, 
( ed . 2nd 1979, Delhi) 
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35 
r e l a t i o n s w i t h m u t u a l consent f o r some common good and a t 
t h e same t ime k e e p i n g c o r d i a l r e l a t i o n s * There a r e o t h e r 
j u r i s t s who a r e o f t h e o p i n i o n t h a t t h e law of I l a would 
apply t o eve ry ca se of s e p a r a t i o n which made on o a t h i r r e -
p e c t i v e of t h e f a c t which t h e i r r e l a t i o n s remain e i t h e r good 
o r bad; hence i t shou ld not go beyond t h e p r e s c r i b e d te rm of 
36 fou r months . 
I t i s i n t e r p r e t e d by some o t h e r j u r i s t s t o mean t h a t 
i f t h e y b r e a k t h e i r o a t h w i t h i n t h e p r e s c r i b e d p e r i o d and 
r e - e s t a b l i s h c o n j u g a l r e l a t i o n s , i n t h a t c a s e no need f o r t h e 
e x p i a t i o n : A l l a h w i l l f o rg ive t h e b r e a c h o f t h e i r o a t h w i t h o u t 
e x D i a t i o n . But t h e m a j o r i t y of t h e j u r i s t s a r e of t h e o p i n i o n 
t h a t e x p i a t i o n must be iMde, i n any c a s e : " A l l a h w i l l f o r g i v e 
and show mercy" does not mean t h a t t h e e x p i a t i o n w i l l be r e -
m i t t e d . M e r e l y , d t mean t h a t A l l a h w i l l a c c e p t t h e e x p i a t i o n 
and f o r g i v e t h e wrong ctone a g a i n s t each o t h e r d u r i n g t h e i r 
37 
s e p a r a t i o n . - ^ 
Accord ing t o t h e v e r d i c t of C a l i p h Uthman I b n Masud 
Za id b i n T h a b i t and some o t h e r j u r i s t s , t h e y can r e - u n i t e 
on ly w i t h i n f o u r mon ths . I t i s i t s e l f a p r o o f t h a t a f t e r 
e x p i r i n g of t h e term t h e husband has d e c i d e d upon d i v o r c e . 
I t means t h a t d i v o r c e a u t o m a t i c a l l y t a k e s p l a c e and t h e 
husband w i l l f o r f e i t t h e r i g h t of t h e r e - u n i o n . I f however , 
35 . I b i d . 
36 . IjJ a t 159 
3 7 . I b i d . 
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both of them =igree they may r e -mar ry . There i s 3 v e r d i c t 
to the same e f f ec t from Ha d ra t Umar. Al i I"bn Abbas and 
Ibn-i-Umar and the j u r i s t s of t h e Hanafi School have a c c e p t -
58 
ed the same. 
Hadrat-3a*id bin Musayyib b . Mokh-ul and some o the r 
opinion t h a t a f t e r the expi ry of four months, t h e r e s h a l l 
be an automatic divorce but t h i s w i l l be a s i n g l e revocable 
d ivorce , and t h e husband w i l l have t h e r i g h t t o r e - u n i t e 
wi th in t h e te rm(Iddat ) and i f he a b s t a i n s for t h e same, they 
39 
may re-marry i f they so d e s i r e . 
On the o the r hand, 'Alsfaft. Abu Dapda and many o t h e r 
j u r i s t s of Al Madinah are of t h e op in ion t h a t a f t e r t he 
expiry of four months the case should be t aken t o c o u r t , so 
t h a t the judge may order t h e husband e i t h e r t o r e - u n i t e wi th 
h i s wife or divorce he r . According t o some r e p o r t s t h e v e r -
d i c t s of Hadrat Umar. All and Ibn-i-Umar and t h i s has been 
accepted by both Imam Malik & Imam Sha fee . 
7 . I l a ' s e f f ec t iveness : 
Hanafi Law; 
According to the Hanafi Law, i f the husband made 
I l a to h i s wife and p r e sc r ibed pe r iod of four months , pa s se s 
away without h i s having recourse t o her(by words or a c t s ) 
an i r r evocab le divorce s h a l l ( au toma t i ca l ly ) got e f f e c t on 
her , 
38. I h i d . 
39. I b i d . 
40. I b i d . 
Al, Tanzil-ur-Rahman, A Code of Muslim P e r s o n a l Law, A99 
(ed , 1 s t . , 1978, Ka rach i ) . 
3'^  
8. ladi* s decree not necessary^ 
According to Hanafls. I la divorce ge-ts effected 
without the in te rvent ion of ^ Qadi, ohly the condition 
i s passing away of the prescribed period. According to 
the Imam Shafee. the separation shal l take effect only 
by decree of a Cadi. The asser t ion of Uthman, Ali« Abdull ah 
b. Masud. Zevad b. Thabit . Abdullah bin Abbas and Abdullah b . 
Umar are in accord with that of the Hanafi. The Rule of 
conduct of Hanafis in t h i s connection i s prefer red . 
9 , Causal study of difference of View: 
The difference between the Hanafi and the other Sunni 
Schools arised due to the different i n t e rp re t a t ion of the 
Uuranic verse: 227 (Sura-al-Baqarah) about I l a which are as 
follows: 
According to the Hanafis School which argues tha t the 
husband's not breaking the vow for four months; i t means that 
his firm in tent ion to divorce the wife. I t i s also said by them 
that I la was a form of divorce in pre-Islamic Arabia and the 
Shariat has oQly placed conditions and a l so liTiitat "otis on 
i t without any changes in i t s nature and effect other re='son 
in sapport of t h i s view i s that ( l l a ) i s a ••'rong c^^uped to 
the wife by the husband who denies her the r ight of tn^^ritgl 
A T 
life and as such he punished by dissolution of m^rriap-e, -'^  
42. Ibid. 
43. Id. at 500 
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The oppos i t e view ofi the o t h e r hand, i s based on the 
p l a i n reading of t h e ve r se r e f e r r e d to above. According to 
them, i t speaks of e n t e r t a i n i n g an i n t e n t i o n t o d ivorce ^ f t e r 
the period of expired of the vow and not d ivorce i t s e l f . 
I n Muslim Law, i t impl ies a husband' s s'-'earing by God 
or making a d e c l a r a t i o n to a b s t a i n from sexual i n t e r c o u r s e ^-dth 
h i s wife for a pe r iod of four months o r a longer pe r i od or t h a t 
he s h a l l under go some spec i f i ed hardship by way of p e n a l t v , i f 
he i s i n t ima te with the wife w i t h i n the s p e c i f i e d pe r iod of 
time o r make some spec i f i ed e x p i a t i o n t h a t s h a l l involve sofne 
hardship to him. 
But according t o Malik and Ahmad b . Hanbal . i t i s nece-
ssary to invoke t h e name of Allah but i t i s not neces sa iy accor -
ding t o o t h e r j u r i s t s l i k e Abu Hanifa and Shafe i fo r the v a l i d i t y 
I t i s s t a t e d i n Al Mughni t h a t a l l t-^e sunni j u r i s t s hold 
t h a t a vow i n the name of Allah one of His a t t r i b u t e s whereby 
the husband makes i t unlawful for himself to be i n t i m a t e with h i s 
47 
wife c o n s t i t u t e s an I l a« 
Above (Opinions has be<^n given by Abu Hanifa . Imam Malik 
Imam Shafei and a l l the Imams of Hi jaz and I r a n , 
44 . I b i d . 
45 . Ahmad, K.N,, Muslim Law of Divorce, IC^, ( e d . 198'' , New 
De ln i ) . 
46 . I d . a t 106 
47 . Ib id . 
^ . I b i d . 
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I la i s not l i k e Zihar because i n I l a for making 
divorce , t he re should be the absence of sexua l i n t e r c o u r s e 
and i t must be confined to the e x i s t i n g s t a t e of mar r i age 
by using t h r e e d ivorces , the same comes t o an end; acco rd -
ing t o Zafar, I l a i s not rendered vo id by t h r e e d i v o r c e s . ' 
;^ccording t o I thna Ashari t h i s form of d ivorce can be 
used only a f t e r the consummation of mar r i age . I f t he husband 
a s s e r t s cance l l a t ion of the I l a a f t e r four months t hen cance-
50 
n a t i o n wil l be v a l i d orJ.y i f the wife a s s e r t s t o i t . 
The court i s empowered under the D i s s o l u t i o n Muslim 
Marriage Act, 1939, to d isso lve a marriage which i s recognised 
as v a l i d for the d i s s o l u t i o n of marr iages under Muslim Law. 
A su i t for * faskh'may l i e under Sec t ion 2( ix) of the 
Dissolut ion of Muslim Marriage Act i n cases of t l a and Zihar 
I f the husband decides to keep away from the wife(%<7ithout 
divorcing her) and t r a n s l a t e s h i s dec i s ion i n t o a c t i o n , t h e 
Law of Islam does not keep the wife for the r e s t of her l i f e 
a t the mercy of the husband recognis ing t h i s a c t i o n of the 
husband ( c a l l e d I l a ) as a kind of d e s e r t i o n , i t pe rmi t s him t o 
prolong i t only upto four months w i th in which t ime he must r e -
sume cohabi ta t ion (under the P r i n c i p l e of Theology) i f he has 
49, j a d r i , Anwar Ahmad, I s lamic Jur i sprudence i n the Modern 
jiforld, 395, ( ed . 2nd, 1981, Lahore) . 
50.Supra note 26 at 175. 
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t a k e n a vow no t t o c o h a b i t he must make expi=5ti"in -
Kaffa ra b e f o r e r e s u m p t i o n ) . I f t h p husband does not resu-ne 
c o h a b i t a t i o n t i l l t h e e x p i r y of f o u r m o n t h s , t h e Law en^^bles 
t h e wife t o become f r e e from t h e m a r i t a l bond . I n Hanaf 1 La-.r 
t h e m a r r i a g e i s a u t o m a t i c a l l y d i s s o l v e d by T a l a q , i n S h a f e i 
51 
and I t h n a A s h a r i Laws t h e w i fe can sue ' f a s k h ' . 
The law of I l a has a s t a t u t o r y r e c o g n i t i o n i n I n d i a , 
52 
a s i t i s m e n t i o n e d i n S e c t i o n 2 of t h e S h a r i a t Act 1937. 
The law of I l a i s wrong ly i n c l u d e d by t h e a u t h o r s of 
Muslim Law aH^ongs t h e ' f o m s of d i v o r c e ' bv t h e h u s b a n d . I t i s 
i n f a c t a p r i n c i p l e s of I s l a m i c m a t r i m o n i a l Law which p r o t e c t s 
t h e wi fe a g a i n s t a p a r t i c u l a r o f d i s s e r t i o n by t h e husband , 
A S h a f e i o r I t h n a A s h a r i woman whose husband h-^ is d e s e r t -
ed h e r by I l a , s h o u l d , submi t , sue f o r ' f =tskh' und^r- S e c t i o n 
2 ( i x ) of t h e D i s s o l u t i o n of s^mslim M a r r i a g e Act 1939 - i t h o u t a 
dec ree of ' f a s k h ' h e r m a r r i a g e w i l l n o t be d i s s o l v e d . I f t h e 
woman i s a H a n a f i , h e r m a r r i a g e v / i l l be n u t o m a t i c a l l y d i s s o l v -
ed by a Ta l aq which t h e husband can no t r e v o k e . I f t h e husband 
s t i l l compels h e r t o l i v e w i t h him, she c a n , 'e submit ^ sue 
f o r g d e c r e e Under S e c t i o n 2( i x ) of t h e Act of 1939, f o r 
54 
c o n f i r m a t i o n of d i s s o l u t i o n of h e r m a r r i a g e . 
5 1 . T a h i r , Mahmood, The Muslim Law of I n d i a , 106( ed . §nd, 
1982, A l l a h a b a d . ) 
5 2 . I b i d . 
5 3 . I b i d . 
5 4 . I b i d . 
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I n t h i s case the husband i s expected to expiate 
and resume cohabetation. 
An Indian wife v/hose husband has deserted her by 
I la can, sue for ' faskh' under Section 2 ( ix) of the 
Dissolution of Muslim Marriage Act 1939» At the commencement 
of the hearing, i f the husband expresses his wi l l ingness to 
resume cohabetation the sui t may be dismissed. I f he per-
s i s t s i n iseeping away froB the way, ' faskh* may be granted. 
Muslim Law book refers ±n the context of Section 2( ix) of 
the Act 1939* to the pr inc ip les of ' p a r i t y i n marriage'( kuf) 
and the provision for Dissolution of i l l asser ted unions' , 
we subBit that Section 2 ( ix) of the Act 1939 can ' t apply to 
these aspect, of Muslim Law. Annulment of marriage which has 
violated the Pr inc ip le of 'Kuf may be applied for at the 
Hanafi Law ( sub.iect to cer ta in conditions) by any of the 
presumptive guardians of a major woman who has contracted such 
no 
a marriage. The Act, 1939 wil l /have relevance to such a case 
since under i t s provision proceedings may be i n i t i a t e d by the 
wife only, and hot by any other provision( including her guar-
dian) ^^ 
A Hanafi marriage; which i s 'Fas id ' can be annul"'ed by 
the court at the wife 's instance under Section 2(1*) of the 
55. i d . at 107 
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Act. I t does not however, mean tha t such a marriage can not 
be repudiated witfeoaJbt in tervent ion of the court . Where the 
marriage of a woman becomes void (Bat i l ) due to her husband 
becoming a non-Muslim, the resu l t ing dissolut ion of the 
marriage may(if the wife so desired be confirmed bv the court 
eg 
under Section 2 ( ix) of the Act.-^ 
10. Consequences of I l a ; 
(a) Sunni View: 
I n the Pre-Islamic days the prac t ice of taking such 
type of vow was prevented and such process, i f the pronouncement 
made, i t took effect as an absolute Talag. But a f te r the advent 
of Islam i t was strongly condemned and reforms were introduced. 
Such vow prevents an immediate Talag ^ming into effect and 
also affords an opportunity for preventing a Talag coming into 
effect by the husband by expiat ion. Even the husband insane 
af ter I l a pronouncement approaches to the wife within prescribed 
period ( four months) the vow would be v io la ted . An in such case 
expiation i s mast i f I la had been made on the oath of Allah. I f 
t h i s i s done the vow comes to an end. However, i f the vow i s 
maintains in v i o l a t e for such period, an irrevocable Talag 
would take effect•^ 
(b) Shia View: 
According to the Shia Law, mere expirv of the ti-^e 
A-ould not take effect as divorce. She must brinp the Ti^tter 
56. I b | d . 
57. Verma, B.R., The Muslim Marriage Maintenance Dissolution, 
232 (ed . 2nd, 1988, Allahabad.) 
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before t h e judge a f t e r the exp i ry of four months . I n t h a t 
case , the judge would give an o p t i o n t o him e i t h e r t o 
pronounce Talag o r t o r e t u r n t o he r . I f t h e Talag i s p r o -
nounced by him, only i r r e v o c a b l e Talag would t ake e f f e c t . 
I f he does not so as such, t h e jud^e would imprison t i l l he . 
pronounces - Talag o r r e t u r n s t o her but he w i l l not be 
compiled by judge in} p re fe rence t f o t h e r . But i f a d e f i n i t e 
tiSBe i s mentioned and i t e x p i r e s whi le t h e m a t t e r i s s t i l l 
before the judges I l a a b a t e s . 
11 • Talag during I l a ; 
I f t t e person who made I l a i n r e spec t of h i s wife and 
then pronounces an i r r e v o c a b l e T a l a g . a second Talag would 
take e f fec t of t h e pe r iod of I l a e x p i r e s before exp i ry of her 
59 Idda t p e r i o d , not otherwise."^ 
12. Compulsion o r I n t o x i c a t i o n ; 
I l a i s v a l i d l i k e Talag whether made i n compulsion o r 
i n t o x i c a t i o n . 
(a) Shia View: 
According to Shia law freedom for choice is must for 
Ila. And in Shia Law Ila ±n compulsion is not valid. 
58. Ibid. 
59. Id. at 233 
60. Ibid. 
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13 . Nature of Divorce: 
(a) Surml View: 
Under Hanafi Law« the divorce that is effected by 
I la amounts to an irrevocable divorce. But according to 
Imam Malik and Imam Shafee and Ahmad Ibn Hanbal, it would 
amount only to a(|t^ ji) or revocable divorce. Such divorce 
declared by the Qadi shall also amount one revocable divo-
rce. According to Ahmad b. Hanbal. as certain reports say, 
it would amount to an irrevocable divorce. 
(b) Shia View: 
Under t h e Shia Law, the husband who vows an I l a 
should be major, san^e and should pos se s s unders tand ing and 
have f ree wHl and i n t e n t i o n to e f f e c t an I l a . The v/oman 
must be l i e s lawful ly marr ied w i f e . The» can be no I l a i n 
r e spec t of a woman marr ied i n Muta. According t o t h e Shia 
j u r i s t s , t he I l a should bejfjBcre a p e r i o d exceeding four months, 
The I l a can not be cond i tona l . I t can not be cance l l ed by 
words. I t can only be cance l led by c o h a b i l a t i o n . However, 
i f the husband i s t emporar i ly u n f i t f o r c o h a b i t a t i o n , he can 
do so by speech, dec la r ing t h a t he w i l l cancel t h e I l a by 
c o h a b i t a t i o n when he i s able to do s o . According t o Shia 
j u r i s t s a divorce i s not e f f ec t ed by t h e mere exp i ry of t h e 
6 l . Tanzil-Ur-Rahman, A code of Muslim Pe r sona l Law. 
500 ( e d . 1 s t , 1978* Karanch i ) . 
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time of four months. The wife sha l l have to make a 
p e t i t i o n to the judge. The separat ion effected by divorce 
given on an I l a sha l l amount to a revocable divorce. 
14. Expiation: (Al Maidah: Quran; V: 92) 
I f the husband has intercourse during the period of 
I l a he willyl 'dlate his Vow. He should therefore make the 
expiation for the breach of his vow. I t consists of manu-
mission of a slave or clothing or feeding ten poor persons. 
I f he has not the ab i l i t y to do e i t h e r of thea, he should 
keep fast for three days consecutively. This expiation i s 
based on the declarat ion of the Quran as contained in verse 
of Sura mentioned above. ^* 
15. Concluding Remark: 
I l a i s actual ly a one type of divorce in such a c?^se 
Inception i s made by the husband(who has attained puberty 
and i s also of sound mind) takes oath in the name of Allah 
or a vow( involving a penalty for i t s breach) not to have 
sexual connection with his wife for period of four months or 
more and in pursuance of the same (oath or vow) re f ra in from 
intercourse for a period of four months. I t i s presumed that 
he has exercised I l a 
From the above para, the r e su l t which comes out i s 
tha t such r ight of divorce in the form of I l a comes from h 
62. Ib id . 
63. Id . at 501 
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husband side not from the wife s i de . 
But under Section 2( ix) of the Dissolution of 
Muslim Marriage Act I939f the Court i s empowered to 
dissolved a marriage on"3ny other ground which i s recog-
nised as va l id for the dissolut ion of marriage under Muslim 
Law". 
A sui t for * faskh* may i i§ under Section 2( ix) of 
the Act 1939 in case of I l a . I n such a case i f the husband 
does not resume cohabitation t i l l the expiry of four months, 
the law enables the wife to become free from the mart^ai bond 
in Hanafi Law, the marriage i s automatically dissolved by 
Talaq. In Shafei & Ithna Asharia Laws, the wife can sue for 
•faskh' 
The law of Ila is we submit wrongly included by the 
authors of Muslim Law among the forms of divorce, bv the 
husband, it is infact a principle of Islamic matrimonial l-^w 
which protects the wife against a dessertion by the husband. 
According to Section 2( ix) of the Act 1939 she has right to 




1. Conceptual Analysis : 
( a ) Meaning; 
The term l i a n I s der ived ffom the ' 'Laan" . I t means t o 
der ive away. According t o t h e d i c t i o n a r y meaning i s t h e 
i n f i n i t e of t he pas t t ense Lanah where the husbands who makes 
a charge of accusa t ion t o h i s wife of adulteryCwhich i n c l u d e s 
a l l casesof unlawful sexual i n t e r c o u r s e . Whether i n c e s t , f o r n i -
cat ion^ wheredom or a d u l t e r y ^ . I t s procedure fo r s e t t l e m e n t t h e 
charge of adu l t e ry (which has been made by t h e husband himslf) 
i s by swearing and inp reca t ing upon them, the cu r se of A l l a h . 
t he Almighty i s t echn ica l ly known as Lian> 
Lian i s not allowed in four c a s e s , v i z . , a C h r i s t i a n 
woman marr ied to a Muslim, a f r e e woman marr ied t o a s lave and 
2 
a s lave g i r l married to a f r ee man. 
Lian becomes due when t h e husband accuses h i s wife of 
a d u l t e r y . Under such c i rcumstances t h a t i f he had made t h e a c c -
u s a t i o n aga ins t o ther woman t h e n , he would be l i a b l e to p r o s e -
cut ion for defamation.^ 
1. Verma, B.R. , Muslim Marr iage , Maintenance and D i s s o l u t i o n , 
252 ( e d . I l n d , 1988, Al lahabad) . 
2 . Hughes, Thomas P a t r i c k , Dic t ionary of I s l am, 2 0 3 , ( e d . 1 s t 
1977, New De lh i ) . 
3 . Ahmad, K.N. , Muslim Law of Divorce, 452, ( e d . 1981, New 
D e l h i ) . 
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Llan. in Shariah. means the giving of evidence or 
testimony by the husband and wife, each in person, four 
times in the presence of the Qadi, such evidence or t e s t i -
mony having been strengthened by oath or iman, tha t i s 
adjuration; the husband's evidence being further accompanied 
by the use of the word *Lan or curse of Allah the Almighty 
and the evidence or testimony of the woman being further 
accompanied by the use of the word 'ghadab* or wrath of Allah. 
the Almighty the evidence of the husband standing in the place of 
' hudd-i-qudhuf i so far asthe husband i s concerned, i . e . , the 
husband having accused the wife of Zina or adul tery , he -ould 
have been l i a b l e to punishment of ' Ktizuf' or slander but for 
t h i s procedure, and therefore , the punishment for slander i s 
extinguished and Lian takes p lace - and so far as the ^troman i s 
concerned, her evidence standing in the place of ' hadd-i-zina ' , 
i . e . the punishment of zina having become extinguished. Lian 
takes the place of the punishment for zina. So far as the woman 
i s concerned because to iiwoke of Allah, the Almighty, when 
giving evidence i s more destruct ive in i t s effect than punishment, 
the condition for the va l id i ty of the Lian being subsistence 
of the continuation of the re la t ionship of the husband and wife 
and that the ' nikah' i s 'Sahihi and not invalid> the cause of 
Lian i s the husband accusing the wife of Zina' Under circtan-
4 . Qadri,Anwar Ahmad, Islamic Jurisprudence in the Modern 
World, 395, (ed. I lnd , 1981, Lahore). 
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stances t h a t , i f such accusation had been made against a 
strange woman, i t would make him l i ab le to hadd-i-gudhuf« 
that i s to say the wife should be muhsinah and ' a f i fah ' . 
i . e . one not having the reputation of commdtting z ina . The 
P i l l a r s of Li*an are the evidence or testimony f o u r ' i n number 
strengthened by the use of the oath on God and by the word 
La* n; the hukm or consequence or effect of Ljan i s t ha t a f t e r 
the Lian i s made, i t i s unlawful for the husband to have sexual 
intercourse and enjoy the wife, the ahl or the person f i t to 
make Lian i s a man who i s Qualified to give testimony to the 
detriment of and against a Muslim-r and t h i s condition excludes 
5 
a non-Muslim and fathers who can not give such test imony. 
(b) Religious Sanction; 
The provision of l ian has been l a id down in the Quran 
which are mentioned below: 
And those who launch 
A charge against Chaste woman 
And produce not four witnesses 
(To support t h e i r al legat ion) 
Flog them with eighty s t r i p e s . 
And reject t h e i r evidence 
Ever a f te r ; for such men 
Are wicked t ransgressrs 
5. Id. at 396 
6. Quran XXIV: 4 (Sura-aN-Nur) t r a n s , by Abdullah Yusuf Ali 
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And for those who launch 
A charge a g a i n s t t h e i r spouses . 
And have ( i n support) 
No evidence but t h e i r own; 
T h e i r s o l i t a r y evidence 
(can be rece ived) i f t hey 
Bear w i tnes s four t imes 
( w i t h an oath) by God 
That they a re solemnly 
T e l l i n g t h e T r u t h J 
And f i f t h (oa th ) 
( shou ld be) t h a t they solemnly 
Invoke t h e curse of God 
On themselves i f they 
T e l l a l i e . ® 
But i t would ave r t 
The punishment from t h e w i f e . 
I f she bea r s wi tness 
Four t imes (w i th on oa th) 
By God, t h a t ( h e r husband) 
I s t e l l i n g a l i e . ^ 
And f i f t h (oa th ) 
Should be t h a t she solemnly 
Invoke t h e wrath of God 
on h e r s e l f i f ( h e r accuser ) 
I s t e l l i n g the t r u th . ' " ^ 
7 . Quran XXIV: 6 (Sura-aN-Nur) t r a n s l a t e d by Abdullah Yusuf Ali 
8 . Quran XXIV: 7 (Sura-aN~Nur) t r a n s l a t e d by Abdullah Yusuf Al i 
9 . Quran XXIV: 8 (Sura-aN-Nur) t r a n s l a t e d by Abdullah Yusuf Al i 
10. Quran XXIV: 9 (Sura-aN~Nur) t r a n s l a t e d by Abdullah Yusuf Al i 
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If i t were not 
For God' s grace and mercy 
I s Oft re turn ing . 
Full of wisdom 
(ye would ruined indeed) 
The commentary of the above verses are commented by 
Abdullah Yusuf All as such: 
There i s a difference in the case of married persons 
and from ou t s ide r s . I f one of them accuses the other of un-
chast i ty , the accusation pa r t l y r e f l e c t s on the accuser as 
well.;Moreover, the l ink which un i t e s married people, even 
where differences supervene, i s sure to act as a steadying 
influence against the concoetion of fa lse charges of unchast i ty 
par t i cu la r ly , where divorce i s allowed ( a s in Islam) for i?easons 
other than unchas t i ty . Suppose, a husband catches a wife in 
adultery. In the nature of t h ings , four witnesses or even one 
outside witnesses would*be impossible, yet a f t e r such an 
experience i t i s against human nature tha t he can l ive a normal 
married l i f e . The matter i s then le f t to the honour of the tv/O 
spouses. I f the husband can solemhly swear four times to the 
fact and in addi t ion invoke a curse on himself, i f he l i e s , 
that i s prime facie evidence of the wife' s g u i l t . But if the 
wife swears s imi lar ly four times and s imi lar ly invokes a curse 
on herself, she i s in law acqui t ted of the g u i l t . I f she does 
11. Quran XXIV: 10 (Sura-aN-Nur) t r ans l a t ed by Abdullah Yusuf 
A l l . 
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not take t h i s step the charge i s held proved and the 
punishment follows. In e i ther case, the marriage i s d i s so-
lved as i t i s against nature tha t the p a r t i e s can l i v e 
12 together happily a f te r such an inc ident . 
Other authent ic commentary i s commented by 
S. Abul Ala Maududi; 
Those who accuse t he i r own wives but have no witness-
es except themselves, the evidence of one of them(is tha t ) 
he shal l swear four times by Allah, the Almighty and declare 
that he i s t rue ( i n his charge). Then the f i f th t ime, he shal l 
declare that Al lah ' s curse be upon him if he f alse( i n h i s 
charge). (As for the woman) i t sha l l avert the punishment from 
her if she swear foiar t i ne , by Allah the Almighty tha t the man 
i s fa lse( in h is charge) and the f i f t h time she invokes Allah' s 
wrath upon herself , i f he be true( in his charge). I f Allah 
had not dhown you His grace and mercy and i f Allah the Almi-
ghty had not been most forgiving and a l l wise(you would have 
been in a great fex because of accusing your wives) . 
12. Yusuf Al i , Abdull'ih, The Glorious Our^n (Trans la t ion & 
Commentary), Ed. I lnd 1977, Americ=^n Trust Publ ica t ion , 
13. Maududi, S. Abul Ala, The Holy Qur-^ n (Transla t ion & 
Brief notes with Text) 555, (ed. I l nd , 19B7, Lahore). 
14. ^ . at 557 
Note; 
Lian i s in the Shariah terminology. The r i?h t of 
lian cannot be exercise pr iva te ly and home, but before 
a court of law. I t can be demanded by the man and -^Iso 
by the woman. After charing the other with the accusa-
t ion of zina, if the man t r i e s to abst?iin from s'-'parine; 
the oaths, the Hag^fis propose imprisonment as punishment 
for i t t i l l the offender has exercised l i a n . where both 
the man and woman have exercised l i a n . they become unlaw-
ful foe each other. ( Id . at 568). 
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( c) Origin And History of Llam 
In order to know the exact pr inc ip les which has 
been l a id down i n the Doctrine of Li an.- i t i s e s s e n t i a l 
to bear i t s or igin and history in the mind. The law has 
15 been based mainly on two consideration: 
(1) " Very severe punishment i s prescribed both for 
scandal by way of a false charge of adultery and 
for the offence of adultery i t s e l f " . 
I n Muslim Law if the husband makes a false charge 
of adul tery against his wife, he i s to receive a punishment 
of eighty s t r ipes and th i s punishment for slander i s known 
as ' hadd-ul-Kazaf* or specific punishment for s lander . 
(2) " The law of evidence for proving the ch^irge of 
of adultery was very s t r i c t i^ ins i s t ed on the pro-
duction of no less than four law ^vorthy witnesses as 
16 l a id down in Quran". 
The Holy Quran says: 
Those who accuses t h e i r wives but have no 
witnesses except t he i r evidence i s to wit-
ness Allah four times tha t they are t r u t h -
ful and the f i f th that the^ curse of Allah 
17 be upon him i f they be l i a n s . 
15. Verma, B.R., The Muslim Marriage Maintenance and 
Dissolution, 252( ed. I lnd, 19B8, Allahabad). 
16. _Id. at 253 
17. Quran XXIV: 6-7 (Sura-aN-Nur) t r a n s , by Abdullah 
Yusuf Al i . 
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The Holy Quran gives the wife a l so a chance t o rebut 
her husband' s oath: 
But i t w i l l aver t t h e punishment from he r , 
i f she wi l l t e s t i f y by Allah four t imes t h a t 
he i s a l i a r . And the f i f t h t ime t h a t the 
1R 
wrath of Allah be upon her i f he be t r u t h f u l . 
I t i s reported in Al-Bukhari by I b n Abbass t h a t t h e 
occasion of the r eve la t ion of the above v e r s e s was a t t h e 
t r i a l of H i l a l b in Umayah. H i l a l had accused h i s wife of 
adul te ry with shink b in Salima, t he Holy Prophet i n accordance 
with the previous verse of the Quran demanded rece ived t h e 
19 prescr ibed punistanent of e igh ty s t r i p e s . -
The Holy Quran says: 
Those who accuse chas te wonian and do not 
br ing four witness courage them with eifrhty 
s t r i p e s . 
And do not r e c - i v e t h e i r tes t imony for eve'-
?0 for t ha t a re sure ly s i n n e r s . 
H i l a l exclaimed, ' I swear by Al l ah . I am t r u t h f u l , 
Allah w i l l sent down an order and save me from being flogged', 
then the above verses c o n s t i t u t i n g Lian immediately reifealed.^^ 
18. Quran XXIV: 8«9( Sura-aN~Nur) t r a n s , by Abdullah Yusuf A l i . 
19. Al-Haj Mohanmadullah, The Muslim Law of K a r r i a g e , 6l 
( e d . RerPr in t , 1986, New D e l h i ) . 
20. Quran XXIV: U (Sura-aN-Nur) t r a n s , by Abdullah Yusuf A l i . 
2 1 . Supra Note 19 ^t 6l 
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The whole object of i n t r o d u c i n g t h i s procedure a? 
to making of the l i a n was i n t ended t o prevent t h e husband 
and wife rece iv ing the punishment p r e s c r i b e d r e s p e c t i v e l y 
for s lander and adu l t e ry which should have been i n e v i t a b l e 
because of the s t r ingency of law as t o e v i d e n c e . I n a p r o -
ceeding of l i a n . t h e curse on t h e p a r t of t h e man becomes a 
s u b s t i t u t e for t h e hadd-ul -kazaf ( s p e c i f i c punishment fo r 
slander) and t h e ghazab o r wra th on t h e p a r t of t h e wife 
becomes a s u b s t i t u t e for hadduzzina ( s p e c i f i c punishment for 
adul tery) add the invoking of Al lah when g iv ing ev idence 
22 
more d e s t r u c t i v e i n i t s e f f e c t t h a n punishment . 
(d) Lian and Ahadith; 
There are so many ahad i th but we h^ve chosen a fev; 
which are best and more i m p o r t a n t . 
Abd-Allah b . Umar r epo r t ed t h a t a man did l i a n ^p^ ins t 
h is wife during the time of the Prophet of Al lah (may pe^ce 
be upon him) and sa id tha t h i s son was not h i s own. The 
Prophet of Allah (may peace be upon him) s e p a r a t e d them and 
2^ handed the son over to the mother . 
I t i s na r ra t ed by Ibn Abbas : H i l a l b i n Umaiyva 
accused h i s wife of i l l e g a l sexua l i n t e r c o u r s e , and came to 
the Prophet(peace be upon him) to bear wi tness( a g a i n s t he r ) , 
22. Supra. Note 1 at 253. 
23. Imam Malik, Muwatta( trans, by Rahmuddin, Mohd) 253, 
(ed. 1st, 1981, New Delhi). 
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t ak ing the oath of l i an ) . The Prophet v/a? s^ylne , 
* Allah knows t h a t e i t h e r of you i s H a y . Will any one of 
you r epen t ( to Allah) ? Then the lady got up and g= v^e her 
2k 
w i t n e s s . 
An o t h e r Hadith nar ra ted by Sahlbin Sa* d As Sa ld i ; 
Uwaimir Al A.jlani came to Asim b i n Adi Al Ansar i and sa id t o 
him, 0 Asiml Suppose a man saw ano the r man wi th h i s wi fe , 
would he k i l l him or what should he do? P l e a s e 0' Asim asked 
about t h i s on my behalf" . Asim asked A l l a h ' s Messenger d i s -
l i k e d t h a t ques t ion and considered i t d i s g r a c e f u l what Asim 
heard from A l l a h ' s Messenger was hard oh him. When Asim r e t u r n -
ed to h i s family Uwaimir came to him and s a i d , "0 Asirat What 
did Allah' s Messenger say t o you? Asim sa id t o Uwaimir " you 
nev^r br ing me any good. Allah ' s Messenger do l i k e d t h e problem 
which I asked him about? "Uwaimir said, "By Allah" I v / i l l not 
give up t h i s ma t t e r u n t i l I ask t h e prophet about i t " . So 
Uwaimir proceed t i l l he came t o Al lah ' s mesj=enger i n the midst 
of people and s a i d , " 0 A l l a h ' s Messengerl I f a man sees ano the r 
man with h i s wife would he k i l l him v/here upon you would k i l l 
him or what he should do?" A l l ah ' s Messenger s a i d , "Allah has 
revealed some decree as regards you and your w i f e ' s c a s e . Go 
and bring h e r " . So they ca r r i edou t the process of l i a n while 
I was present among the people with A l l a h ' s messenger when they 
had f in i shed then l ian« "Uwaimir s a id , " 0 Allah ' s messenger \ 
24. Sahib-a l -Bukhar i ( t r a n s l a t e r l by Khan Mohd. Mohsin) V o l . 7 t h 
173, ( e d . r ev i s ion 5th, New D e l h i ) . 
25 . I b i d 
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I f should now keep her with me as =i wi fe , then I h w e 
t o l d a l i e . So he divorced her t h r i c e before Al lah ' s tnessen^rer 
o rde r him. 
Ibn Shihab sa id so d ivorced was t h e t r a d i t i o n for 
25 
a l l those who were involved in a case of l i a n . 
Narra ted Sa*id bin J u b a i r ; I asked Ibn Uffiar."(what i s 
t h e v e r d i c t i f ) a man accuses h i s wife of i l l e g a l sexua l i n t e r -
course?" rbnJJmar sa id , "The Prophet separa ted(by divorce) t h e 
couple of Bani Al A.jlan. and s a i d , ( t o them) ' A l l a h knows t h a t 
one of you two i s a l i a r , so w i l l one of you repent? But both of 
then re fused . He again sa id , Al lah knows t h a t one of you two i s 
l i a r , so w i l l one of you repent? But both of them r e f u s e d . So he 
separa ted them by d ivo rce . (Aiyub a sub n a r r a t o r ) s a i d , Amr b in 
Binar sa id to me, " there i s some t h i n g e l s e i n t h i s Hadi th which 
you have not mentioned. I t goes t h u s : The man s a i d , " what about 
my moneyCi.e. t h e Mahr« tha t I have given t o my v / i f e ) ? " I t ^/tas 
s a i d , "You have no r i g h t t o r e s t o r e any "Tioney, for i f you have 
spoken the t r u t h ( a s regards the accusa t ion) you have a l s o consu-
mmated your marriage with her ; and i f you have t o l d a l i e , you 
27 a r e l e s s r i g h t f u l t o have your money back. 
Narra ted S a ' i d b in J u b a i r I I a eked Ibn Umar about t h e s e 
who were involved in a case of l i a n . He s a id , "The Prophet s a id 
26. ^ . a t 174 
27. I d . a t 178 
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t o those who were involved i n a case of l i a n . "Your 
accounts are with Allah, One of you t-i^ o i s a l i a r and 
you ( the husband) have no r i g h t over her ( she i s divorced) T 
The man said, "what about my proper ty (Mehr)? The Prophet 
sa id , "you have no r i g h t to get back your p roper ty i f vou 
have told the t r u t h about her then your p roper ty was for 
t h e consummation of your marriage with he r , and i f you t o l d 
a l i e about her then you are l e s s r ight fv i l t o get your 
property bacW. Sufyan a sub -na r r a to r sa id : I l e a rned t h e 
Hadith from Amr.^^ 
Narrated Ayubt I heaird 3a ' i d b i n J u b a i r say ing , 
" I asked Ibn Umar. ' I f a man (accuse h i s wife) fo r an I l l e g a l 
sexual in te rcourse and c a r r i e s out the process of H a n (what 
w i l l happen)? Ibn Umar set two of h i s f i n g e r s a pa r t s (Su fyan 
se t his index f inger and middle f inge r apar t ) I bn Umar s a i d , 
"The Prophet sepra ted the couple of Bani-Al-A.jlan by d ivorce 
and said " t h r i c e Allah knows t h a t one of you two i s a l i a r . 
So wi l l one of you repent ( t o Allah)i, 
Narrated Sahl b in Sa 'd; I wi tnessed t h e case of l i a n 
( i n case of a man who charged h i s wife for committing i l l e g a l 
sexual i n t e r course ( i ) when I was f i f t e e n year o l d . The 
Prophet ordered t ha t they be divorced and the husband s a i d , 
" I f I kept her I would be a l i a r " . " I remember t h a t 
Azzubair a l so sa id , " ( I t was said) t h a t of t h a t woman 
28. I b id . 
29. M*3^ 179 
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brought forth the child with such and such descr ip t ion 
her husband \iOuld prove t ru th fu l " , but i f she brought i t with 
such and such descr ipt ion looking l ike a wahra( a red insect) 
he would prove unt ru thfu l" . I heard Az Zubair a lso saying, 
" F iaa l l f she gave b i r th to a child of descr ip t ion which her 
husband dis l iked. 
The substance of the Holy Quran and Hadith are such. 
In Quran i t i s l a id down that those who makes charge against 
t h e i r wives and in tha t support, they have no evidence but 
except the i r own. Their so^l i ta ry evidence(can be received) 
But i f they actual ly bear witnesses four t imes(with an oath) 
by Allah the Almighty tha t they are solemnly t e l l i n g the t ru th 
And the (f if th) oath( should be) tha t they solemnly invoke the 
curse of Allah, the Almighty on themselves i f they t e l l a l ie* 
But on the other hand, if would avert the punishment from the 
wife, i f she (her wife) bears witness four t imes(with an oath) 
by Allah the Almighty, then the f i f th(oath) should be tha t she 
solemnly invokes the wrath of Allah on herself i f (he r accuser) 
i s t e l l i n g the t r u t h . 
The narrat ive about the reason of the reve la t ion of 
those verses i s tha t 'Uwamir a l A.jlani apDer=ired before the 
Prophet and he said to Prophet i f some one finds his ^'ife with 
30. Sahih-al-Bukhari ( t r ans la ted by Khan Mohd. Mohsin) 
Vol. 8th-558 (<ed. revision 5th, New Delhi) . 
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someone e l s e i n a compromising s i t u a t i o n and beheads 
t h a t person, \fyould you i n t u r n behead him? I f t h a t some 
one does not behead t h a t pe rson what should hede in t h e 
circumstances? On the occasion of the d i r e c t i v e fo r l i a n 
was revea led , 
Lian i s app l i cab l e only i n t h a t s i t u a t i o n when t h e 
husband i s unable t o produce four w i tnes ses i n support of 
h i s accusa t ion aga ins t h is w i f e . Therefore what t h e four 
eye wi tnesses of a d u l t e r y ' a r e produced, t h e cour t has no 
power to pass o rde r fo r l i a n , 
fie may say t h a t Lian i s a means for b r ing ing about 
t h e s epa ra t ion between spouses , f o r whether t h e a c c u s a t i o n 
i s r i g h t or wrong, i t i s i n t h e i n t e r e s t of bo th t o get s e -
para ted; . 
( e ) E s s e n t i a l s of Lian; 
There are c e r t a i n cond i t ions which a re e s s e n t i a l for 
l i a n and the Law of Lian w i l l not be a p p l i c a b l e u n l e s s they 
31 
a r e s a t i s f i e d . They r e l a t e to t h e fol lowing m a t t e r s : 
1. Accusation 
2 . Marriage 
3 . Spouses, capaci ty and s t a t u s of 
4 . Absence of w i tnes s , 
5 . Demand by wife 
6 . Denial by wife and 
7 . Procedure 
5 1 . Ahmad, K.N., Muslim L?iw of Divorce, 4 5 9 , ( e d . 1981, 
New D e l h i ) . 
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These e s sen t i a l s are nov-being explained which 
are as follows: 
(1) Accusation must be made by the husband charging his 
wife with adu l te ry . I t must be defini t ce r ta in and 
un-ambiquous. The charge of adultery may be express 
or implied. 
In Bano Begum Vs. Inayat Husain's case -^ the ^ords 
the accused i s keeping my wife as his O'^ n wife were held by 
the court to cons t i tu te - a charge of a adul te ry . Here in t h i s 
case i s an implied accusation that adultery was beine: commi-
t t e d . 
But in Fakhra Jahan Begum Vs Hamidullah Khan:' s case-^-^ 
the a l legat ion made by the husband against the accused tha t 
the accused was detaining the complainant's wife for adultery-
was not considered to amount a charge of adul te ry . 
(2) There should be subsist a val id marriage between the 
pa r t i e s at the time of accusation at the time of imprecations 
and at the time of Qadi' s order . There can not be no l i an when 
the marriage i s B a t i l or Fasid. Thus, if a man accuses his wife 
of the charge of adultery and l a t e r on, divorces her i r revo-
cably the doctrine of l i an shal l not apply. But on the other 
hand, in case of a revocable divorce, the wife can have r e -
course to l i an during the period of her iddat . 
32. Bano Begum Vs. Inayat Huaain, A.I.R, 19^8, Al l 34. 
33 . Fakhra Jah^n Begum Vs. H^midull^h Kh^n, A.I .R. 1929 
Oudh 16. 
34 Supra Note 31 a t 459. 
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( 3) The p a r t i e s should be adu l t and possessed of 
unders t and ing . 
(4) The husband should not be i n a p o s i t i o n t o produce 
four wi tnesses t o e s t a b l i s h t h e t r u t h of h i s a c c u s a t i o n 
i f he can produce witnesses t o support h i s v e r s i o n then 
35 t h e doc t r ine of Li^n sha l l have no a p p l i c a t i o n . 
(5) The wife should demand l i an« 
(6) The wife must deny the t r u t h of t h e husband ' s accusa -
t i o n . I f she admits the charge o r does not deny i t s t r u t h 
t hen t h e r e can be no l i a n . 
(7) Procedure! The procedure of Lian may be desc r ibed b r i e f l y 
a s fol lows: 
I f a husband makes accusa t ion t o h i s wife wi th charge 
of adu l t e ry but i s unable to prove the a l l e g a t i o n . The wife 
i n such cases i s e n t i t l e d to f i l e a s u i t for d i s s o l u t i o n of 
mar r i age . The mere a l l e g a t i o n o r oa th i n t h e form of an 
anathema, does not dissolve t h e mar r i age . A Qadl must i n t e r -
36 
vene; According to Indian Law a r egu la r s u i t has t o be f i l e d . 
37 At hear ing the s u i t , t he husband, has two a l t e r n a t i v e . 
( l ) he may form^illy r e t r a c t , t h e c h a r g e , d f t h i s i s 
done a t or before the commencement of t h e hear ing 
( b u t not -ifter the c lose of evidence o r the end of 
the t r i a l ) the wife i s not e n t i t l e d t o ^ d i s s o -
l u t i o n . 
35. Radd-al-Mukhtar. Vol. I l n d pit 6 0 l . 
36. Fyzee, Asaf, A,A. Out l ines of Muhamm=idan Lav, l 6 7 , 
( e d . 4 r t h , 197^, New D e l h i ) . 
37. I b i d . 
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(2) The husband may, however not r e t r ac t and, i f 
he p e r s i s t s i n his a t t i t u d e , he i s ca l led upon 
to make oath. This was followed by s imilar oath 
of innocency made by the wife. The four oaths 
are tantamount to the evidence of four eye wi t -
nesses required for the proof of adultery in Is lam. 
After these mutual imprecations the judge pronoun-
ces that marriage i s dessolved. 
The essence of Ijan i s the pers is tence by the husband 
in an unproved al legat ion of unchast i ty on the par t of the wife. 
If the in f ide l i ty i s proved, the wife' s ac t ion for dis.^olution 
fails.^® 
2, Procedure: 
The procedure followed by the Muslim j u r i s t s as 
follows: 
(a) Sunni View: 
Qadi first applies to the husband who is to give evidence 
four separate times by saying, ' I call Allah to witness to the 
truth of my testimony concerning the adultery with which I charge 
this woman and again, fifth time, may the curse of Allah the 
Almighty upon me if I have spoken falsely concerning the adul-
tery with which I charge the woman after which the Qadi req-
uires the woman to give evidence four separate times by saying 
• I call Allah the Almighty to witness that my husband' s words 
38. Id. at l68 
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are al together f a l se , respecting the adultery with which 
he charges we and again a f i f th t ime, may the wrath of Allah 
the Almighty a l i g h t upon me i f my husband i s jus t in br ing-
ing a charge of adultery against me. On the both making im-
precation in t h i s manner a separat ion takes place bet^veen 
them; but not u n t i l the Qadi pronounces a decree to that 
effect . 
In the case of denial of pa te rn i ty , the oath by the 
husband i s , I t e s t i f y by Allah the Almighty that I was a t rue 
speaker in what I imputed to her by denying her chi ld" , and 
by the wife saying, " I t e s t i f y by Allah the Almighty that hfe 
was a l i a r in what he imputed to me by denying the ch i ld" . 
Where there i s combined charged expressly of adultery 3nd also 
denial of pa te rn i ty , the above formula i s to be modified by 
•59 
adding a reference to Zina a l s o . 
(b) Shia View: 
More or l e s s , s imilar forms under Shia Law* the husband 
should concluded with the word "wrath". The p a r t i e s should 
say, " I t e s t i f y by Allah"and not " I swear" otherwise i t would 
40 
not be Lawful. 
39. Supra, Note 1 at 257 
40. Id. at 258 
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3. Capacity P 
(a) Sunni View; 
According to ^"rpj Law, l i an may be effected between 
the spouses who are qualified to be witnesses . Thus, l i an may 
be effected between maQor Muslim, free and jus t ind iv idua ls , 
^ut according to one group of the J u r i s t s among Sunni3, l i a n 
may be effected between the husband and the wife whether they 
be free or slaves or one of them i s a slave and the other i s 
free and whether they are Just or they both are 
Muslims or the husband i s a rauslim and the wife i s Kitabiyyah 
a hehavier in a revealed S^<^.They argue that no condition has 
been laid down in the Quran for the married couple. They also 
argue that l i an i s not evidence, i t i s infact a form of an oath 
for evidence i s not given by one for himself. 
(b) Shia View: 
The Shia Law of l ian i s p r ac t i ca l l y the same as the 
Sunni Law* I t i s l a id down in the Shariat Islam tha t : 
(1) There can be no l ian with respect to a woman 
married by a Mutah or temporary marriage 
(2) The wife should not be deaf or dum. The husband should 
not be blind because then he i s incapable of witness-
ing the wife 's gu i l t . 
4 l . Tanzil-UR- Rahman, A Code of Muslim Personal Law, 
505 (ed . 1 s t , 1978, Karachi) . 
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(3) I t i s not necessary tha t the proceedings 
of l l a n should be held before the Qadi. the 
p a r t i e s can degree to follow the proceeding 
before any pa r t i cu la r mujtahid( ^ duly nua l i -
fied learned man in F iqh) . 
4 . Reference to Qazi: 
(a) Sunnl View: 
According to Sunni Law Lian can be effected only by 
proceeding before the judge. So long as the wife does not 
refer the matter of charge of adultery to the cour t ; there 
would be no effect of the charge and the woman sha l l con t i -
nue to be the wife. 
(b) Shia View; 
According to the Shia Law, Lian would not be va l id 
except in the pr'-sence of the judge but i f the p a r t i e s are 
content with a pr iva te person and take l i an before him. I t 
Is lawful. I t effect i s estaol ished on the mere orde^ --hen 
pronounced through some say i t requires subsequently consent 
of the p a r t i e s . 
5, Divorce; through l l an . 
(a) Hanafi View; 
When the husband and wife both have pronounced l i a n 
the Qadi then shal l get separation effected between the two, 
42. Ib id . 
43. Suora. Note 1 a t 257 
44. Ibid. 
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According t o Abu H--^nlfa and Sahlyan as long as t h e Qadl 
does not e f f ec t s epa ra t i on betwern t h a t two, no s e p a r a -
t i o n t akes p l ace between t h e husband and the wife( though 
the husband' s having sexual i n t e r c o u r s e v/ith the v i f e 
sha l l be forbidden) . Contrary to the Zafar and Shafei a r e 
convinced of s e p a r a t i o n by l i a n i t s e l f . The re fo re , accord -
ing to them, i f one of the couple d i e s a f t e r l i a n they s h a l l 
not i n h e r i t each o t h e r . While according t o Hanafj* s t h e 
r i g h t of i n h e r i t e n c e sha l l remain i n t a c t t i l l an o rde r of 
separa t ion i s passed by the Qadi a f t e r l i a n . '^ 
According to Hanafis the event of l i a n s h a l l f a l l i n 
the order of an i r r e v o c a b l e d i v o r c e . According t o t h e t h r e e 
Aimmah however, i t s h a l l come under the o rde r of d i s s o l u t i o n 
of marr iage. The absence of the term of p r o b a t i o n s h a l l be 
incumbent upon t h e wife and she s h a l l be e n t i t l e d t o ma in t e -
46 
nance and s epa ra t e r e s i d e n c e . 
(b) Mal iki View: 
Imam Malik has expressed t h e op in ion t h a t a s e p a r a t i o n 
t akes place when the husband and t h e wife have t aken t h e p r e s -
cr ibed oa ths even before t h e Gadi' s o r d e r . 
( c ) Shafei View : 
According t o Imam Shafei t h e husband 's impreca t ion 
r e s u l t s i n a s e p a r a t i o n between t h e p a r t i e s wi thout any o rde r 
of the Q a d i . ^ 
45. Supra. Note 4l a t 507 
46. I b i d . 
47. Ib id . 
48. Tbid. 
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(d) Shla View : 
According t o the Shla Law the mandate r e l a t i n g 
to l i a n i s e s t a b l i s h e d by t h e l i a n i t s e l f . The mar r i age 
ge t s d isso lve dip so Facto a f t e r t he p a r t i e s have t a k e n the 
oa ths . The s e p a r a t i o n on account of l i a n i s faskh ( d i s s o -
49 lu t ion) and not a d ivo rce . 
S t a tu to ry Law i n Ind i a p r o v i d e s only f o r J u d i c i a l 
d ivorce , e x t r a - J u d i c i a l d ivorce of the c l a s s i c a l Muslim Law 
i s recognised under t h e S h a r i a t Act . ^9J/, bu t t h e r e i s no 
l e g i s l a t i v e enactmentudealing i n many way wi th t h e d e t a i l s of 
50 
any form of such d i v o r c e . 
I n I s l amic l e g a l theory j u d i c i a l d ivorce i s c a l l e d 
'Faskh' . The s t a t u t o r y Law i n I n d i a d e s c r i b e s i t simply a s 
' d i s s o l u t i o n of m a r r i a g e ' . I t does not use the word ' d i v o r c e ' 
(which i s genera l ly used by t h e au tho r s on Muslim Law fo r 
extra J u d i c i a l d ivorce a t t he i n s t a n c e of man) . For J u d i c i a l 
51 divorce , we s h a l l use the word faskh . 
The word 'Faskh ' r e f e r s t o the oover of Muslim Oadi 
to annul a marriage on the a p p l i c a t i o n of the w i f e . I t m'-^ y be 
defined as " the d i s s o l u t i o n o r r e s c i s s i o n of the c o n t r a c t of 
5? 
marriage by J u d i c i a l decree , 
49. i d . a t 508 
50. Tahi r Mahmood, Muslim Law of I n d i a , 96( ed . I l n d , 1982, 
Al lahabad) . 
51 . I b id . 
52 . Supra. Note 36 a t 168 
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The Quranic b a s i s of t h e Law where i t i s l a i d down 
t h a t men a re incharge of t h e a f f a i r s of women and should 
dea l f a i r l y with them. Women a r e l i kewi se asked t o be 
obedient t o me but i f they do not behave themselves men 
admonisfej them, banish l^ hem t o beds a p a r t , and scourage 
thera. And i f ye f e a r a breach between them t-«'ain ( t h e man 
and wife) appoint an a r b i t e r from h i s f o lk and an a r b i t e r 
from her f o l k . I f they d e s i r e amendment Allah w i l l make thera 
of one mind. 
The Law of * Fa skh* i s founded upon t h i s Quranic 
i n junc t ion and t r a d i t i o n of t h e P rophe t , t he once c i t e d by 
Ameer A l i , ' t h e power of Qadi o r judge t o pronounce a d ivorce 
i s found on the express words of the Prophet : " i f a woman be 
54 pre jud iced by a mar r iage , l e t i t be broken off" . 
The c l a s s i c a l j u r i s t s , however, def fe red in t h e i r 
opinions and in the course of c e n t u r i e s t h e schools of I s l a m i c 
Law held widely d ivergent views rega rd t h e i n t e r p r e t a t i o n of 
t h e ba s i c t e x t s . While i t was conceded t h a t i t was p o s s i b l e 
for the wife to o b t a i n d i s s o l u t i o n , t he schools could not agree 
e i t h e r as to the grounds of d e s s o l u t i o n o r as t o the procedure 
to be fol lowed. Elsewhere i t has been sho^/m on a comparison of 
the d i f f e r en t Schools , t ha t i n t h i s r e s p e c t t h e Mal ik i School 
i s most favourable to women; the Shafi and Hanbnli come nex t ; 
53 . Quran iv : 34,35 (Sura-an-Nisa) quoted by Fyzee at l 6 8 . 
54 . Ameer A l i , Muhammadan Law, Vol , I l n d , 519(1965, Laho re ) . 
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the Hanafi, I thna Ashari and Fatlmid are the le^s t 
favourable to them. For the Dissolution of Muslim Marriage 
iict VIII of 1939 i s applicable to a l l Muslims in India 
regardless of the school or sub-school to which they belong. " 
The ODject of the Act, 1959 i s that i t res tored to 
Muslim wives are important r ight accorded to them by the 
Shar ia t , and i t t r ea ted a l l Muslims al ike, and the act t h e r e -
fore, appl ies to every Muslim to whatever school of law he 
belongs. 
The statement of objects and reasons says: 
There i s no provision in the Hanafi Code of Muslim 
Law enabling a married Muslim woman to obtain a decree from 
the courts dissolving her marriage in case the husband neg-
l ec t s to maintain her, makes her l i f e miserable by desert ing 
57 
or p e r s i s t e n t l y mal- t reat ing her or ce r ta in other circum-
s tances . The absence of such a provision has e n t i t l e d unspeak-
able misery to innummerable Muslim women in B r i t i s h Ind ia , 
The Hanafi j u r i s t s , however, have c lear ly l a i d dcvn in tha t 
cases in which the applicat ion of Hanafi Law eauses hardship, 
i t i s permissible to apply the provision of the Mallki , Shafei 
or Hanbali Law. dieting in t h i s pr inc ip le the Ulema have 
issued Fatwas to the effect tha t in cases enumerated in clause 
3, par t of the B i l l , a married Muslim woman obtained a decree 
dissolving her marriage. A luc id exposition of t h i s p r inc ip l e 
55. Supra. Note, 36 at 169 
56. Ib id . 
57 . Ib id . 
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can be found i n book c a l l e d 'Hee l -a l -Un-Najeza ' pub l i shed 
by Maulana Asbraf Al i Sahib who has made an exhaus t ive study 
of the p r o v i s i o n of Mal ik i Law which under t h e c i rcumstances 
p r e v a i l i n g i n I nd i a may be a p p l i e d to such c a s e s . Th i s has 
been approved by a l a r g e number of Ulema who put t h e i r s e a l s 
58 
of the approval on t h e book.-^ 
As t h e cou r t s a re sure t o h e i s t a t e t o apply t h e 
Maliki law, t o t h e case of Muslim woman, l e g i s l a t i o n recog-
n iz ing o r enforc ing t h e above mentioned p r i n c i p l e s c a l l e d 
for in order to r e l i e v e t h e s u f f e r i n g of c o u n t l e s s Muslim 
59 women.-^^ 
58. i d . a t 170 
59 . I b i d . 
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6 . Case Law : 
The residuary provision(of the Act, 1939) has been 
invoked in India in the following cases: 
Where i t i s claimed that there i s incompatibil i ty 
of temperament, d i s l ike and hatred, between the husband and 
wife : The Lahore High Court ^refused Faskh to the wife, 
holding that t h i s a val id ground of faskh in Islamic Law: On 
the other hand, when the husband had made a false charge of 
adultery against the wife: the Allahabad High Court recog-
nised i t as a va l id ground for faskh. 
These decisions fully confonn to the pos i t ion under the 
Classical Law. 
On the other hand in regard to the re t ract ion ' ,of t the 
charge deviating from the Classical Law(under which the husband 
i s to be given fully freedom of re t rac t ion before a faskh i s 
f ina l ly granted) and adhering to the evidence Act, 1872 the 
Indian Courts acted as follows: 
The Oudh High Courx'once allowed re t rac t ion at the 
commencement of the hearing. 
The Allahabad High C o u r t " held the similar act ion as 
in the case of Mt Fakhre Jahan'3 case. 
60. Umar Bib i Vs. Mohd. Din A . I . R . 1945 Lah. 51 
6 1 . Kalloo Vs. Mt, Imaman A.I .R, 19/49 Act UWb 
62. Kt , Fakhre Jahan Vs. Mohd. A.I .R. 1929 Oudh 16. 
6 3 . T u f a i l Ahmad Vs. Jamila Khatoon , A.I .R. 196P, A l l . 570 
168 
64 
I n Rahima B i b i ' s case, t h e Allahabad High Court 
had refused t o a l low r e t r a c t i o n a f t e r t h e c lo se of t h e 
evidence. 
65 The Bombay High Court i n Moharamadali's case 
affirmed t h a t the t e t r a c t i o n should be made before the end 
of t r i a l . 
Whether a s u i t for faskh grounded on l i a n and invoke 
the c o u r t ' s J u r i s d i c t i o n under t h e r e s i d u a r y p r o v i s i o n of 
t h a t Act, Such a s u i t can be f i l e d by t h e wife under Sec t ion 
2( ix) of the Act, 1939 was confirmed i n 1977 by a case decid-
ed by the Calcut ta High Court i n Nur.jahan Vs, Kazim. 
Nur.iahan Vs. M. Kazim Ali 
The only case of the year i n t h e area of Muslim Law 
of divorce was dec lared by Bhatta Charya/of t h e Ca lcu t t a 
High Court. He pronounced a judgement on t h e t e n a b i l i t y as 
a ground for d ivorce in Muslim Law, I n t h i s c a s e , a Muslim 
soiaght divorce under the D i s so lu t i on of Muslim Marr iage Act 
1939. I n h i s defence, the husband i n t e r - a l i a \ p leaded i n f i -
d e l i t y on her p a r t , while t h e w i f e ' s s u i t was d ismissed i n 
her f i r t appeal she prayed for divorce under S e c t i o n 2( ix) 
of the Act I939f claiming t h a t her husband had made f^ lse 
64 . Rahima Bibi Vs. F a z i l , A.I .R. 1927, A 1150 
6 5 . Moharamadali Vs. Hajra bai A.I.R. 1955 Bo*. 464. 
66 . Noor Jahan Vs. M. Kazim A l i , A.I .R. 1977, Ca l , 7 1 . 
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a l lega t ion of adultery against during the course of 
proceedings in tie lower court. Fa i l ing to got the desired 
r e l i e f i n the f i r s t appeallat cour t , she came in appeal 
before the Calcutta High Court where Bhattacharya J. h i t 
hard at contention of her lawyer tha t her husband' s s t a t e -
ment he made in defence could form a ground for a j u d i c i a l 
divorce (faskh) on the ground of l i a n . He as^^erted tha t i t 
i s a'^volantary and aggressive charge' of adul tery made by 
the husband which i f false would maKe room for a divorce 
ground on l i an , where a wife makes a l l ega t ions against the 
husband (which the court finds not proved) and hurt by her 
behaviour, the husband h i t s back with an a l l e g a t i o n of inde-
f i l i t y against her, what he says in defence can not be used 
by the wife against him to fo r t i fy her demand for divorce. 
The logice of the judgement viewed in tie l i gh t of 
precedural law may be unquestionable. However, the author 
woners of Muslim Law based on break down theory of divorce 
as i t mainly i s would would compel e i t h e r spouse to remain 
united with the other despite to the fact t h a t ma r i t a l l i f e 
has been wrecked by al legat ions and counter -a l lega t ions made 
by spouses against each another openly and as in t h i s case 
under solCTin affirmation. 
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We hope t h a t (whi le t h e l eg i s l a t txpe chooses t o remain 
i n ac t ive i n regard t o Muslim Law, t h e c o u r t s would ways and 
means to over come p rocedura l d i f f i c u l t y and t h a t b l o c k ( a s 
i n case under review) implementation of Muslim Law of Divorce 
i n i t s t r u e s ense . 
7 , Concluding remark; 
After going through Quranic I n j u n c t i o n Ahadi th and 
67 
cases r e l a t i n g t o l i a n . tlie fo l lowing conc lus ion a rd drawn: 
1. Lian must be e i t h e r observed i n t h e p resence of ijudge 
o r Qadi. I t i s i n e f f e c t i v e i n a p r i v a t e company. 
2. I t i s t h e duty of Qadi t o make them consc iousness t o 
both spouses (husband and wife) t o t h e grave r e s p o n s i -
b i l i t y they a re unde r t ak ing . The f a l s e oa th and b a s e l e s s 
s l ander ing a r e hemous crimes which provoke t h e wrath 
of Allah t h e Almighty-
3 . I n l i a n t h e s epa ra t i on i s declared by t h e Qadi o f f i -
c i a l l y . Th is i s the view held by Imam Abu Hanifa which 
i s supported by the Ahadith t h a t a f t e r l i a n . t h e mess-
enger of Al lah (peace be upon him) made a d e c l a r a t i o n 
of s e p a r a t i o n between t h e hudband and the w i f e . There 
are o t h e r j u r i s t who t h i n k t h a t l i a n a u t o m a t i c a l l y annu l s 
the m a r r i a g e . 
67» S i d d i q i , Mohd. I q b a l , The Family Law of I s l a m , 225 
( ed . 1 s t , 1986, New D e l h i ) . 
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4. The sep=»ration e f f ec t ed by l l a n i s for ever and 
t h e husband and the wife can not be u n i t e d ae;3in 
with the keep of Nikah. Under any set of circura-
• ' ~~~ 68 
s tances as i t i s p o s s i b l e i n case of d i v o r c e , 
5. The Mahr (dower) paid by the husband to the wife 
can not be taken back by the former in case a l i an 
even i f h is a l lega t ion i s co r rec t . 
6, I f the husband a f te r making the charge of fornica-
t i o n against the wife, re f ra ins from invoking a 
curse upon himselfQjrian) he would be t r ea t ed as a 
criminal. Most of the j u r i s t s are of the opinion 
that he should be punished as a slander, and awarded 
eighty s t r i p e s . Imam Abu Hanifa i s of the view that 
-«r 
he should be imprisoned, i f the woman hes i t a t e s the 
point of invoking curse, she should be stoned to 
death f o r l t proves her g u i l t . 
'//e may say that the l i an makes a good ground for the 
dissolut ion of her marriage. The wife for the d isso lu t ion of 
her marriage (on any other ground)' which i s recognised as a 
va l id for the dissolut ion of marriage under Muslim Law i s 
en t i t l ed to a decree for the same. 




Z I H A R 
1. Conceptual AnalyslsJ 
( a) Meaningi 
The word Zlhar i s derived from the word "Zuhur" 
which means 'back' or to oppose back to back' , I f there 
i s any discard between the spouses they, ins tead of remai-
ning face to face towards each other tu rn t h e i r back one 
against the o the r . In other way, the comparison of one' s 
wife to a woman who i s permanently unlawful to him as for 
example a r i s ing by consanquinity, fos terage, a f f i n i t y and 
sexual connection whether l ega l or other 'vise. 
The I n s t i t u t i o n of Zihac i s a survival from pre -
Is lamic days, half of the c iv i l i zed Arabs used to deprive 
t h e i r wives of sexual enjoyment and to l i e them down to a 
miserable l i f e in a number of ways. This p rac t i ce seems to 
have been quite prevalent by as the repudiat ion of the wife 
by using such words " Thy back i s as my motherls bacls_Xor 
me". This p rac t ice af te r the advent of Great World Reformer 
(Prophet) was disapproved. However, i t i s maintained in a 
reformed shape on the authority of Holy Quren. In th0 5=e days 
Zihar stood as a Talag. but changed i t s nature to a temporary 
prohib i t ion which holds u n t i l the performance of expiation 
2 but without dissolving the marriage: 
1. Qadri, Anwar Ahmad, Islamic Jurisprudence in the Modern 
World, 394 (Ed. I lnd , 1981, Lahore). 
2. Ahmad, K.N., Muslim Law of Divorce, 1l6 ( ed. 1981, NPV 
Delhi) . 
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(b) Re l ig ious Sanction:. ; 
The Holy Quran : 
The I n s t i t u t i o n of Zihar i s based on t h e 
i n junc t ions of the Holy Quran :^ 
God has not made 
For any man two h e a r t s 
I n h i s (one) body: nor has 
He ma de your wives whom 
ye divorce by Zihar 
Your mother : nor has He 
Made adopted sons 
Your sons . Such i s (only) 
Your( manner of) speech 
By your mouths. But 
God t e l l s ( y o u ) the t r u t h and He 
shows the (Right ) way.^ 
God has indeed 
Hea^d (and accepted) the s ta tement 
Of the woman who p leads 
With the concerning her husband 
And c a r r i e s her complaint 
( I n prayer) t o God: 
And God (always) hears 
The argument between both 
Sides among you: for God 
Hears and sees ( a l l th ings) 
3 . Qurail XXXIII : 4 (^unar^I^Ahzab) t r a n s , by Abdullah 
Yusiif Ali 
^ . Q u i m ^ V I I I : i (Sura-al-Muiadi lR'J t r a n s , by Abdullah 
Yusuf Ali 
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I f my men among you 
Divorce t h e i r wives by Zihar 
(Ca l l i ng them mothers) 
They can not be the i r -mothers 
None can be t h e i r mothers 
Except those wo gave 
them b i r t h and in fact 
They use words (both) i n i q u i t i o u s 
•And f a l s e but t r u l y 
God i s one t h a t b lo t s out 
( s i n s ) and forg ives 
(Again and Again) 
But those who divorce 
Thei r wives by Zihar 
Then wish to go back 
On the words they u t t e red 
( I t i s ordained t ha t such a one) 
Should f ree a s lave 
Before they touch each other : 
This a re ye admonished 
To peform, and God i s 
V^ell acquainted with ( a l l ) 
That ye do. 
And i f any has not 
(They where wi th at) 
He s h o u l d f a s t f o r 
Two months conequtively 
Before they touch each o ther 
But i f any i s unable 
To do so , he should feed 
s ix ty ind igen t ones 
This t h a t ye may show 
Your f a i t h in God.^ 
5. Quran L v i i i : 2 (Sura-al-Mu.iadila) t r a n s . by Abdullah Yusuf 
A l i . 
6 . Quran L v i i i : 3 (Sura-al-Mu.1adila) t r a n s , by Abdull-^h ^u.suf 
A l i . 
7 . Quran L v i i i : 4 (Sura~al-Mu.iadila) t r a n s , by Ab-lnll^h Yusuf 
A l i . 
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The comment of Verse 4 of Sura-al-Anzab by 
/kUduliaii Yusuf ^ l i deserve to reproduction; 
This was an ev i l custom of Arabs by which the husband 
self ishly deprived his wife of her conjugal r i g h t s and yet 
kept her t i e d to himself l ike slave without h i s being free 
to remarry. He pronounced word importing tha t she was l ike 
her mother a f te r that she could not demand conjugal r i g h t s , 
but was not free from his control and could contract another 
marriage ( see L -v i i i : 1-5) where t h i s i s condemhed in the 
strongest terms and punishment i s provided for i t . A man 
some time send such words in a f i t of anger: they did not 
affect him but they degraded her pos i t ion . 
I f a man called another 's son ' h i s son ' , i t might 
created complications with na tura l and normal re la t ionsh ips 
if taken too l i t e r a l l y . I t i s pointed out tha t i t i s only a 
"Faconde par te r" in men's mouths and should not l i t e r a l l y . 
The t ru th i s the t ru th and can not be a l t e red by men' s adopt-
ing sons, "Adoption", in technical sense i s not allowed in 
Muslim Law. Those who have been "wives of your sons proceed-
ings from your lo ins" , a re within the prohibi ted degrees of 
9 marriage. 
In brief, from the above para, we may draw conclusion 
that according to Quranic injunction, it is forbidden not to 
say his wife like a mother and not to call other's son as 
your son. It is against the Islamic Law. 
8. See Abdullah Yusuf Ali The Glorious _2uran. (Translation 




Now, Sura-al-Mu.iadila of the Holy Quran i s 
conunented by Abdullah Yusuf A l l , 
I n pagan Arab Zihar as a custom in the form 
of Talag was very much prevalent as i t happened to Khaula 
bint Tha' Inba wife of A us son of Samit« After using the 
word that "thou ar t to me as the back of my mother", the 
husband freed from any respons ib i l i ty for con.jugal du t i e s . 
I t means husband i s not bour^ to supporrt her and her chi ldren. 
In t h i s case, the woman was having children who was so young 
and she was not having any resources to support herself and 
her chi ldren. She made plea before the prophet( peace be upon 
him) her just plea.- was accepted and t h i s inquitous custom 
based on false word was abolished. 
For He i s a just God and wi l l not allow human customs 
or pretences to trample on the jus t f ights of the weakest of 
11 His crea ture . 
Such words are false in fact and in iqu i tous , in as 
much as they are unfair to the wife and unseemly in decent 
12 soc ie t y . 
He prescribes expiation as the next verse because 
He wishes to blot eut what i s wrong and give as a chance to 
reform by his forgiveness. 
I f Zihar i s to be ignored as i f the words were never 
ut tered i t would mean that men may foolishly resor t to i t 
without penal ty . I t i s , therefore , recognised in respect of 





penalty which man incurse but safeguards the woman' s 
r igh t s . She can sue for maintenance for herself and 
children, but her husband could not claim his conjugal 
r i g h t s . I f i t was a hasty act and repented of i t , he 
could not claims his conjugal r igh t s u n t i l a f ter the 
performance of his penalty as provided below. I f she 
loved him as in Kaula's case. She could also herself sue 
for conjugal r igh t s in the legal sense of the term and 
compel her husband to perform the penalty an'^  resume 
mari tal r e l a t i on . 
Penalty i s imposed on the husband e i the r to get 
free a slave or you purchase his freedom from another. I f 
i t i s not possible for him, keep fast for two months conse-
cutively (as i t i s kept in Ramadhan fast) i f i t i s also not 
15 possible to feed s ixty poor. 
The other authentic commentary re la t ing to those 
verses which has been mentioned above given by S. Abul 
Ala Maududi are as follows: 
Indeed Allah has heard the saying of the woman who 
i s pleading with you about her husband and i s making her 
complaint to Allah. Allah i s hearing your mutual conservation 
He hears and sees a l l the th ing . Those of you who put away 
14. lA at 1511 
l5.IBid 
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t he i r wives by Zitiar (should know tha t ) t h e i r wives are 
not t he i r mothers. Their mothers are only those who gave 
b i r th . They u t t e r a monstous thing and l i e and infact i s 
that Allah i s a l l pardoning and a l l forgiving. Those who 
pronounce Zihar with regard to t h e i r wives then go back 
on what they had said shall have to free a slave before 
the twoto\:gheach o ther . This you are advised to do and 
Allah i s well aware of what ever you do. And the one who 
does not find a slave should fast two successive months 
before the two touch each other ; and the one who i s unable 
to (to even t h i s should feed sixty needy ones. 
These verses sent down concerning a lady Khaula 
bint That abah. whose husband had put heraway by Zihar and 
she had come to ask the Holy Prophet(peace be upon him) the 
command of Islam in that regard at tha t t ime. Since nothing 
had been enjoined by Allah concerning t h i s , the Holy Prophet 
(peace be upon hira) opined that she had become unlawful for 
her husband. At t h i s she began to cry and complain t h a t , 
tha t would ruin her and her chi ldren. At that very time when 
she was imploring the Holy Prophetipeace be upon him) to 
suggest a way to help her out of the different s i t u a t i o n 
t h i s revelation was sent down by Allah to solve the problem J® 
In pre-Islamic Arabia Zihar was very much prevalent 
and as a fonnula was used by the husband to divorce his wife 
16. Maududi, S. Abul Ala, The Holy Quran ( t r a n s l a t i o n by 
and brief notes with te:s*) 895,( ed.I Ind, 1987, Lahore). 
17. I d . at 899. 
18. Id . at 900 
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as the resul t of family quarre l ; due to t h i s anger i t 
was used by saying t o his wife i n these words, " Be to 
me as ray brother' s back" implies that to have sexual 
intercourse with you i t seems tha t i t i s doine with my 
mother. Such words s t i l l being used by a foolish peocle 
due to faiiily quarrel l ike '-vife to be l i k e mother, 
s i s t e r and make her unlawful l i k e any prohibi ted r e l a t -
ionJ9 
Allah i s a l l knowing what the people does and i f 
a person commits Zihar: and without expiat ion resumes sexual 
re la t ion such people can not be escaped; Allah*s punishment 




( c) Zihar and Ahadlth: 
Atiadlth concerning t h Z ihar are as fol lows: 
Zihar i s t h e saying of a husband to h i s 
wife , "you arc to me l i k e the back of 
my mother", 'you are unlawful for me t o 
21 
approach' 
And the s ta tement of Allah^^ 
" Allah has heard t h e s tatement of her 
(Kaula b i n t The 'Labah) t h a t d i spu te with 
you Mohammad concerning for husbandC Aus b i n 
(Samit) and for him who i s unable to do so 
he should feed s i x t y poor . " 
I n another Hadi th , Ikr ima Said : ' I f some one 
dec la red Zihar towards h i s s lave g i r l i t has no s i g n i -
f i cance for Zihar i s only v a l i d i n case involving a c t u a l 
2^ 
wives . 
Another Hadith r e l a t i n g t o Zihar i s t h a t -
Sa' i d b . Amr b , Salman at Zuragi asked Qasim b , Muh=tmmad 
I f a man should say to a woman: I f I marrv you, d ivorce be 
t o you what would happen? Qasim b , Muhammad r e l a t e d t h a t 
a man had spoken thus regarding a woman in the time of Uraar 
2 1 . Sahih-al-Bukhari ( t r a n s l a t e d by Khan, Mohd. Mohsin) , 
v"ol. 7 t h , 162 ( r e v i s i o n 5 t h , New Delhi) 
22. I d . a t 163. 
23 . I b i d . 
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b , a l Khattab and S a ' i d : i f I marry h e r , she s h a l l be 
t o me l i k e the back of my -nother, Umar b . Al Khat tab 
ordered t ha t i f he marr ies her he s h a l l not cohabi t v i t h 
' her ' u n t i l he pays the pena l ty of Z i h a r . 
I t reached Malik t ha t a man asked Osoim b . Muh^ m'T'-^ d 
and Sulaiman b . Yasar: What would ensue i f a man should 
speak words of Zihar to a 'vrt)man p r i o r to marriage? Both of 
them sa id , i f t a a t man should marry her, we should not cohabi t 
with her u n t i l he pa id pena l ty of Z iha r . 
Hashm b . 'Urwah heard a man asking 'Umar b . Zubai r : 
I f a man t e l l s h i s wife: As long as you l i v e , i f I marry 
another woman she sha l l be t o me l i k e the back of my mother , 
have would i t be? Urwah b . Zubai r sa id t ha t i t would be s u f f i -
27 c i en t for the man to free a s l a v e . 
From t h e above Quranic i n j u n c t i o n and Ahadi th . we may 
reach a very exact point r egard ing Zihar as the &l lah says : 
I f any men among you divorce t h e i r wives by Zihar( c a l l i n g 
them mother) , they can not be t h e i r mother except t h o s e who 
gave them b i r t h . For t h i s punishment has been provided by 
Allah. Allah i s v e i l acauainted with (^11) they ye do. Pun i sh -
ment i s t ha t he should fa-^t fo r two months consecu t i ve ly bpfore 
they touch each o t h e r . But i f anyone i s unable to do so he 
24. Imam Malik, Muwatta( t r a n s l a t e d by Rahimuddin, Mohd.) 
249 ( e d . I l n d , I98l) New De lh i . ) 
25. I b i d . 
26. I d . at 250 
27. I b i d . 
- v i -
Mt. Saddan V s . F a i z Bakhsh . A . I . R . 1920 Lah . l 4 0 2 . 
Mazha ru l I s l a m V s . Abdul G h a n i , A . I . R . 1925 C a l . 322 
Najmunnissa V s . Mohd. S h a f i , A . I . R . 1918, Bom. H.C. 
Noor J a h a n V s . M. Kazim A l i , A . I . R . 1977 C a l . 71 
Rahima B i u i V s . F a z i l , A . I . R . 1927 , A l l 1150. 
Sayeeda Khanam V s . Muhammad Sarai , H . I . R . 1952, L a h . 89 
S a i f u d d i n Shelhi i V s . M s t . Soneka P d b i , A . I . R . 1955 A s s . 153 
T u f a i l Ahmad Vs . J a m i l a K h a t o o n , A .i.^R. 1962, A l l . 570 
Umar'-Bibi Vs . Mohd. D in , A . I . R . 1945 L a h . 51 
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should feed s i x t y i n ^ g e n t ones . This t ha t you may 
show your f a i t h i n Allah and His Apost le . 
I n Ahadith. from the case of Khaula b in t T h a ' l a h e b 
I t i s said by Ayesha t h a t Khula had not yet mov-^ d away the 
sa id ve r se was revea led . 
In b r i e f , the fac t i s t h a t during the per iod of 
. jahi lyah. p r a c t i c e of Zihar . has considered t o be a form 
of d ivorce . In Shariah c h a r a c t e r i s t i c of t h i s was mainta ined 
but with changed e f f e c t . Actua l ly i t did not amount t o d ivorce 
only the sexual i n t e r cou r se was held to be forbidden t i l l 
t h e exp i a t i on for i t was made fo r which no per iod was f ixed 
t h e marriage con t rac t did however subs is ted , 
(d) S c h o l a s t i c View: 
( i ) Sunni View.: 
Under Sunni law Zihar i s roadetjy t h e husband who must 
be adu l t and of sound mind, says t h a t h is wife ( o r any un-
divided p a r t of her person or any member which imp l i e s t h e 
whole person) i s to him l i k e t h e back(or any p a r t of t h e body 
which i s unlawful for him to see) of h is motheK or of any 
o ther person whom he i s p r o h i b i t e d from marry ing) . 
( i i ) Shia View- : 
Under Shia Law. Zihar i s a declarati-^n which i s made 
i n the presence of two ju s t w i tnes ses , bv the husband who 
( i s adu l t and he sound mind) t h a t h is wife i s to him l i k e 
the back of h i s mother ( o r any o t h e r woman from whom i s 
28 . Tyab j i , Fa iz Badruddin, Muslim Law, l82(ed . 4 r t h , 1968, 
Bombay), 
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prohibited from marrying otherwise than affinity or 
unlawful conjunction) , provided that when her husband 
is not absent from the wife and she is subject to men-
suration, the declaration must be made. Vhile the wife 
in a tuhr and during which there has been no connubial 
intercourse. 
The Ba aimul Islam lays down with regTrd to Zihar 
"50 two further restrictions which are as follows: 
1, the marriage must have been consummated, and 
2. there must be the intention to cause the effect 
Zihar. 
2. Restriction; . 
I f Zihar i s made subject to an option to revoke 
i t or r e s t r i c t i n g i t s legal ef fec ts to a specified period 
of time or contingently or a condition on being f u l f i l l e d , 
but in the absence of any specif ic provision i t i s i r r e -
31 vacBble , perpetual and absolute . 
3 . Legal Effect^: 
I f the husband do sexual intercourse who has made 
Zihar with his wife i s unlawful (and under Hanafi Law. 
i t i s so not withstanding tha t the Zihar made in je s t or 
under compulsion or mistake) and his wife may prevent his 
29. Ib id . 
30. I^ . at 183 
31. Ib id . 
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having sexual connection with her , u n l e s s he makes 
c a p i a t i o n e i t h e r i t may be done f r ee ing a s l a v e or 
"52 f a s t i n g for two months feeding s i x t y person.-^ 
Abu Yusuf and Mohaumad* say t h a t i f t h e husband 
i n t e n d s to render the wife unlawful t o him by saying t o 
her; "Thou a r t to me l i k e the back of my mother , " then 
express ion w i l l amount t o d ivorce . But i f he says t o h i s 
wife : "Thou a r t my mother", wi thout s a y i n g ' t o me' and i n t ends 
without nothing i n p a r t i c u l a r , t h e n according t o Abu Hanifa 
and h i s d i s c i p l e s the effect i s n i l and t h e r e i s no Zihar* 
The b a s i s of the law i s the Quram: ( L v i i i : 2) and t h e cour t 
can grant a decree for d i s s o l u t i o n . 
The s u i t for ' faskh' i s concern may be under s e c t i o n 
2 ( i x ) of the Di s so lu t ion of Muslim Marriage Act , 1959 i o . 
54 both cases of I l a and ZllDQL.* 
The word Faskh i s the d i s s o l u t i o n of mar r i age by the 
j u d i c i a l decree and i t has i t s b a s i s i n t h e QuraH Sura IV: 35) . 
By Zihar the husband may be keeping away from the wife 
render ing the ha ram ( a s b s o l u t e l y p roh ib i t ed ) fo r him by des 
c r i b i n g her as h i s mother or s i s t e r , e t c . ( w i t h whom marr iage 
i s s infu l ) . I n t h i s case , the husband i s expected to" e x p i a t e 
and resume, cohab i t a t i on ; but un l i ke I l g t h e r e i s no f ixed 
pe r iod for presumption of cohab i t a t i on a f t e r t h e Z ihar 
32. IBid. 
35.-Jadri Anwar Ahmad, I s lamic Jur i sprudence i n t h e Modern 
rforld, 394 ( e d . I l n d , 1981, Lahore ) . 
34 . Tahi r Mahmood, The Muslim Law of I n d i a , 106 ( ed. I l n d , 
1982, .vllah^bad) . 
35 . I ^ . a t 107. 
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Therefore, we may s-'^ iy th^t l ike 1 1 ^ . Zlh^r also 
protects the wife against a p a r t i c u l a r kind of d i se r t ion 
by the husband. 
The Law of Zihar has s tntutory recor-^it i in under 
Shariat >^ ct 1957. -^ n Indian v/ife whose husband has deserted b 
by Zinar can she for ' faskh' under Section 2( ix) of the 
ijissolution of I'iuslira Marriage Act 1939. - t^ the commencement 
of hearing of the husband expresses his wil l ingness to resume 
the cohabitation the sui t may be dismissed. But i f he cont i -
nuously abstain from the wife ' faskh may be granted. 
4, .application of the Class ical Law: 
The Shafei and Ithna Ashari (not Hanafi Law)allov/ a 
wife to annul her marriage by her u n i l a t e r a l ac t ion and without 
the intervention of the court on t'ne following ground: 
( l) Insani ty of the husband ( i r r e spec t i ve of i t s 
duration and point of commencement); 
(2) Non-consummation of the marriage on accovxnt of 
the husband's impotency; and 
( 3 ) His i n a b i l i t y to maintain the v;ife, 
vv'here a Shafei or Ithna Ashari annuls le r t iarrinre 
on any such ground but the husband refuse to recognise the 
val idi ty or the effect of her ac t ion , she may obtain from 
..<adi a declarat ion that her marri-ige stands dissolved. 
In India , before the enactment of the Act 1939, these 
principles of the Classical Shafei ^nd Ithna- laws were enfor-
36. Ibid. 
57. Ib id . 
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ced by the courts in some cases . 
In a reported case, decided by Bombay High Court 
the Court had agreed to apply Shafei ' law even to a wife 
was or iginal ly Hanafi (when her husband was sentenced to 
transportat ion for l i f e and was therefore unable to main-
ta in her) but had l a t e r become a Shafei forthe purpose of 
annulling her marriage on the ground of husband's i n a b i l i t y 
to maintain her . 
But a f te r the Act, 1939 in those regions where 
Dissolution of Muslim Marriage Act 1939 did not apply the 
aforesaid pr inc ip les of Shafei. Ashari Laws remained enfor-
ceable. So as l a t e as 195^ the Court"^ a t Tripura enforced the 
Shafei Law of un i l a t e ra l annulment of marriage by the wife 
on the grounds of husband' s i n a b i l i t y to maintain her . 
The aforesaid decesion by the Tripur^High Court i s 
referred to an authority on the grounds on which a wife may 
divorce her husband under Shafei Law' • The statement i s round 
even in the recent edi t ion book 1977. We submit t ha t the s tate-
ment i s mis-leading as i t fajuls to clar ify tha t the Tripura 
Case no more good law(as i t was decided at a time when the 
Dissolution of Muslim marriage Act did not apply i n Tripura, 
while now i t does apply there . 
38. Najmunnissa Vs. Mohd. Sha f i , A.I .R. 1918, Bombay High 
Court, 
39. Mohd. Kannu .^s. Kasim Bib i , A.I .R. 1954, T .C. 219. 
AO. Supra, Note 3^ a t 107. 
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Three grounds of annulment under Class ica l Shafei 
I thna Ashari Laws differ (in regard to duration e tc . ) from 
similar grounds for judic ia l divorce metnioned in clause ( i i ) , 
(v)and (vi) of the Act 1939, i t i s doubtful whether ( i n 
places where the Act of 1939 applies) the court w i l l enforce 
the c lass ical law or wil l t r ea t i t as superseded by the 
social s tatutory provisions perhaps, the court may in appro-
p r i a t e cases s t i l l appjy the c l a s s i ca l law under ' res iduary 
4l provision' contained in Section 2( ix) of the Act 1939. 
5, Di:s5olution of Marriage; 
Zihar does not i t s e l f dessolve the marriage or d i s -
e n t i t l e the wife to claim for i r es t i tu t ion of conjugal r i gh t s 
even if, expiation has not been made by himself. After the 
husband has made Zihar and the wife suing for r e s t i t u t i o n of 
conjugal r igh t s , and not made expiation, he may ondered to 
42 
make the expiation but he cannot be forced to divorce her . 
6 . Presumption: 
The husband' s asser t ion for the same as explained above 
4^ 
under the Act 1939 wi l l be presumed tha t i s to be t r u e . ^ 
Regarding to expiation the following instance which has 
been quoted by Tyabji for Zihar i s that ' Sulaiman Said: 
You are to me as the back of my own mother, u n t i l a f t e r Ramzan 
Sulaiman slept with his wife when half of the month of Ramzan 
4 1 . Id . at 108. 
42. Supra. Note 28 at 183. 
43. Ib id . 
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has passed and the Prophet(peace be upon him) enjoined 
him to make expiation. 
7. Expiation: 
The expiation for Zihar i s now poss ib le : 
(a) A fast should be kep t ' f o r two months; for 
(b) I f the person who makes the dec lara t ion for 
Zihar. i s unable to take a fas t he must feed 
sixty poor persons . 
8 . Effect of Ziharr 
The effect of Zihar are as below: 
(a) Prohibi t ion of sexaal intercourse; 
Regarding the eflfect of Zihar i s t ha t sexual 
connection i s prohibi ted even for instance 
kiss ing, touching with des i re , e t c . i s also 
prohibited t i l l expia t ion i s made. Such sexual 
intercourse would be prohibi ted t i l l the expia-
t ion and if the marriage i s dessolved by Talag 
t i l l the remarriage. And i f such act i s done by 
the husband, the penalty i s expia t ion , 
(b) Maintenance: 
The wife i s e n t i t l e d to maintenance as the 
husband i s responsible for the future t o obtain 
conjugal in te rcourse . 
44. Ib id . 
45. Verma. B.R. Muslim Marriage Maintenance and Dis?olntion, 
238, (ed . I lnd , 1988, Allhab-d). 
^ . i d . at 278 
47. Ib id . 
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( c) Expia t ion : 
By making Zitiar e x p i a t i o n i s n e c e s s a r y , but i f 
t he pronouncement a r e r epea t ed t h e n for such 
pronouncement and e x p i a t i o n w i l l be o b l i g a t o r y , 
un l e s s t h e i n t e n t i o n i s only t o r e - ^ f f i r m s and 
48 
repeat t h e f i r s t . 
(d) Separa t ion; 
Under the I s l amic Law, Z iha r did not ope ra t e a s 
a Ta l ag . I n case t h e husband who has ma^  de Bihar 
feuled t o make e x p i a t i o n t h e ^udge could imprison 
49 him u n t i l he exp ia t ed o r made Talag a g a i n s t h e r . 
The court has no power t o Enforce e x p i a t i o n 
i n the manner provided by Muslim Law. I t may how-
ever , be noted t h a t under t h e I n d i a n S h a r i a t Act 
50 (xxvi) of 1937) i t has been provided*. 
I n a l l ques t i ons r ega rd ing . . . . . . . . 
d i s s o l u t i o n of marr iage i n c l u d i n g Z iha r . . . . 
the r u l e of dec i s ion i n cases where t h e p a r t i e s 
a re Muslim s h a l l be t h e Muslim Pe r sona l Law 
( S h a r i a t ' ) . 
48 . I b i d . 
49 . I b i d . 
50. I b i d . 
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( i ) Sunni t iew: 
Zihar has thus, according to the p revis ion 
of Act has been expressly includes within the 
meaning of his d issolut ion of marriage. The power 
of dissolving marriage by granting a divorce may 
now be exercised in case husband refuses to exp ia te . 
And such type of divorce would be t rea ted as a 
single irrevocable Taleq. 
( i i ) Shia View: 
According to Shia Law, nothing i s es tabl ished 
except the prohibi t ion of connubial intercourse 
t i l l expiation,^ 
Differences between the Shia View and Sunni view 
are pointed out as under: 
Cl) that i f the husband before the expiat ion made 
have sexual connections: I n tha t case two expiat ions 
would be necessary and fur ther expiat ion would be 
required by each repet ion of the Act. 
(2) There i s a difference of opinions whether 
expiation would be due for nothing short of connu-
b ia l in tercourse(e .g . kissing or touching). -^  
(3) By pronouncing Talag no expi'^tiOn would be 
due and she can marry af te r <^xpir^ of I iH?)t or 
51 . Ibid. 
52. Ib id . 
53. Id at 279. 
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in the case of an irrevocable Talaq. 
Concluding Remark: 
In my opinion Zihar i s regarded a fonn of 
in ehoate divorce. I f the husband compares his wife to 
his mother or any other female, within prohib i ted degree 
the wife has a r ight to refuse herself to him u n t i l he 
has performed expiat ion. In default of expiat ion the wife 
has the r ight to apply for a j ud ic i a l divorce. Cases of 
Ziharr are unknown in India and i t has been doubted by 
text book wr i t e r s . Whether the wife' s r ight under Zihar 
would be enforced by courts in I nd i a , But the La-., of Zihar 
has now received s tatutory recognit ion in section^ of 
Shariat Act. The wife is en t i t l ed to a decree for the s?ime 
by section 2 ( ix) of the Dissolution of Muslim Marriage 
Act 1939. This clause covers the divorce by Zihar also and 
i t f a l l s i n clause (ix) of Section 2 of the Dissolut ion 





From the fore-going s t udy . I t appears thr^t d ivorce 
owes i t s o r i g i n to the p r e - I s l a m i c Arab ia . But t h e advent 
of I s l m modified i t . I s l amic concept of d ivorce i s p r i m a r i l y 
meant for t h e safe-guarding t h e i n t e r e s t ' of t he spouse l i v i n g 
from miserable l i f e . Divorce could be e f f e c t e d by t h e husband 
alone to h i s wife without g iv ing any reason i n p r e - I s l a m i c 
Arabia, but Is lam on t h e o t h e r hand gave t h e r i g h t t o t h e wife 
aga ins t the same i n a p a r t i c u l a r cireijonstances i n t h e form of 
Khula. Mubaraat . Talag-e-Tafwid. I l a . l i a n . and Z iha r . 
I n I n d i a , the w i f e ' s r i g h t t o d ivorce has been 
sanct ioned by t h e enactment of t h e D i s s o l u t i o n of Muslim Marr iage 
Act, 1939. Consequently, she can w p u d l a t e her marr iage on 
those grounds which has been g iven by t h e Act i t s e l f . The aim 
of the Act, 1939 i s p r imar i l y an i n s t i t u t i o n a l arrangement t o 
counterac t t he d e s i r a b l e e f f e c t s of husband' s a b s o l u t e povrer 
of d ivorce . On any o t h e r grounds i t has d e a l t wi th i n S e c t i o n 
2 ( i x ) of t he Act, 1939 which inc ludes a l l t he r i g h t of v i f e 
to divorce which the Sha r i a t Act, 1937 s t ands fo r . But t h e 
grounds of the Di s so lu t ion of Muslim Marriage Act, 1939 a re 
excluded from the perview of t h i s work. 
The word 'Faskh ' which has be«=n mentioned i n v a r i o u s 
chapte rs i s the d i s s o l u t i o n of marriage by the j u d i c i a l decree 
and has i t s h a s i s i n the Holy Quran (Sura I V : 3 5 ) . I n the 
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c l a s s i ca l Law, the schools d i f fe rs widely as to the 
permissible scope of 'faskhl Hanafi Law adooted the extremely 
r e s t r i c t i v e approach that a woman might obtain a decree 
from the Qadi ordering her husband to divorce her only where 
that husband was incapable of consummating the marriape. 
The other schools occupied intermediate pos i t ion . I t was 
Malikl Law which inspired the tf=rms of thp Dissoluti-^n of 
Muslim Marriage Act, 1939 which now governs ' faskh ' in India , 
I t should also be noted that Act applies to a wife only . The 
Hanafi Law conceded the r ight to the wife alone but the other 
schools l a id i t open to both spouses. This difference of 
approach being based par t ly on the idea that i n the Hanafi 
view only those defects which presented intercourse a l together 
should be allowed to raise a 'faskh*where as the other school 
regarded the r isk of infection of the other spouse with some 
serious disorder as good cause for separation. 
The Chapter of Khula and Mubaraat have made i t c lear 
that the divorce by mutual consent may be effected by 'Khula* 
or by Mubaraat. These forms of r ight to divorce have t h e i r 
foundation in the Quran (Sura I I : 229). I n e i the r case proposal 
must be made and accepted at the same meeting but no other 
formali t ies need be observed and no witnesses are necessary 
in Hanafi Law 
1. Hodkinson, Keith, Muslim Family Law, 224(ed. 198A, 
Room Helm London and Canberra), 
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But in the c lass ica l law not e s sen t i a l for a wife 
reqjuesting a Khula to give the husband some compensation 
usually her dower, but in Mubaraat. the husband should 
not (and i t has been said can not) demand any compensation 
as the pr ice of his agreement on the other hand, a Khula 
subject to contrary agreement and a Mubaraat wil l ext ing-
uish a l l the r ights occured between the husband and the 
wife as a resul t of the aa r r i age , e .g . unpaid but due dower 
but not other debts, e .g . business debts . 
The par t ies must be adult and sane though a marriage 
guardian nnay agree on behalf of a minor g i r l to a khula, i f 
he takes responsibi l i ty for paying compensation out of his 
own pocket. The effect of Khula i s tha t a single and i r r e -
vocable divorce. 
There are conflicting t r a d i t i o n s on compensation. 
In the Quran (§ura IV: 20) i t i s sa id tha t the husband must 
not accept compensation where i t i s he who i n i t i a t e s the 
dissolut ion by consent. The reason for the different ru les 
re la t ing to offers by the husband and those by the wife i s 
that the Hanafi school look on Khula and Mubaraat as from 
the point of the husband, a repudiat ion but from the point 
of view of wife, a gif t of the compensatlon( the other school 
regard i t as b i l a t e r a l contract) . 
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Islamic Law maintains a balance between the r i g h t s 
of the man and the woman. I t i s an e r ror on our par t tha t 
we have in actual pract ice deprived women of the r igh t of 
Khula and Mubaraat contrary to the p r inc ip les of Shariah, 
we have l e f t khula to the wi l l of the husband. This led even 
today leading to denial of j u s t i c e to v/omen for which the 
law promulgated by Allah, the Almighty and his Messenger i s 
not to blame. This r ight of women can be r ehab i l i t a t ed even 
today many of the di f f icul t problems playing in our mar i t a l 
af fa i rs wi l l be solved. Infac t , due to the same, most of them 
will not a r i se at a l l . 
The Shariat Act 1957 mentions both Khula and Mub^ra^t 
separated and therefore both now have a s ta tu tory recogni t ion . 
On examining the various contention we find f^e opinion 
of Imam Abu Yusuf and Imam Muhammad in the matter of Khula a 
more weighty and acceptable and the opinion of Imam Abu Hani fa 
and Imam Abu Yusuf on the question of Mubaraat appears to be 
more correct . 
The Law of Islam subscribes to the view tha t a house 
which i s torn due to the constant s t r i f e s and bickerings ie a 
he l l and must be broken iq). The r ight of a Muslim wife to 
obtain her release from the mar i t a l t i e must be viewed as a 
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counter balancing the r ight i n the context of the 
un i l a t e r a l divorce conferred upon the husband. I t 
must not be forgotten in the contest that the Lav/ of 
Islam provides even for Talaq-i-Tafwid under which the 
husband can delegate his power of pronouncing divorce to 
h is wife. 
The circumstances in which divorce was granted by 
the Prophet of Islam to J ami la wife of Thabit bin Qais i s 
veiry s ignif icant* I t clearly indica tes the c r i t e r i a and 
yard s t i c k , t o be adopted in such matter . The Indian Judic ia ry 
on approach by the Muslim wives for divorce under residuary 
provision of Section 2( ix) of the Dissolution of Muslim Marriage 
Act, 1939 should take t h i s event as a guide l i ne and act 
accordingly. 
I t must be noted that no other jurisprudence except 
Islamic jurisprudence gives t h i s p r iv i lege to women. Except 
Islam no other re l ig ion gives to the women the r ight to enter 
in to pre-nupt ia l agreement. I f the Muslim husband fa i l ed to 
observe the pre-nupt ia l agreement, the wife i s at l i b e r t y to 
ask for d isso lu t ion of marriage. Asaf Ali Asghar Fyzee des-
cribes t h i s form of delegated divorce as the most potent 
weapon in the hands of a Muslim v/ife to obtain her freedom 
without in tervent ion of any court , 
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I la which i s an ac tual ly one type of divorce and 
i t s basis i s availableiWQuran Sura I I 226,7) . I n such a 
case, if the husband does not resume cohabi ta t ion t i l l the 
ejgjiry/cf four months, the law enables the wife to become 
free from the mari tal bond. According to Hanafi law, the 
marriage i s automatically dissolved by Talaq. I n Shafei and 
Ithna Ashari Laws, the wife can sue for faskh. The divorce 
i s irrevocable. Although I la must be qui te uncommon, i t i s 
s t i l l possible being expressly preserved by the Muslim 
Personal Law (Shariat) Applicable Act, 1937. 
A suit for faskh may l i e under Section 2( ix) of the 
Dissolution of Muslim Marriage Act, 1939 in case of I l a . The 
law of I la we submit wrongly included by the authors of Muslim 
Law among the forms of divorce by the husband. I t i s in fact 
a principle of Islamic Law which p ro tec t s the wife against 
the dessertion by the husband, 
Lian i s the seventh Chapter i n which i t has been 
discussed at length the basis of d i s so lu t ion by l i a n in the 
Quran (Sura xxiv: 4 ,5 -7 ) . In such a case i f the husband admits 
that the accusation i s false the marriage remains in existence 
but in c lass ical law( obsolete in India) he renders himself 
l iable for false accusation of unchast i ty ( g a z f ) . 
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The s ta tus of l i a n i n India in modern times i s 
some what obscure. The means of procuring a d i s so lu t ion 
by l i an i s c lear ly through Section 2( ix) of the Act. 1939 
Lian was expressly prescribed by Muslim Personal La>v( Shariat) 
applicable Act 1957. But the problem i s tha t t o what extent 
procedural and evidential and to what extent substant ive Law 
of l i an i s , i n view of the provis ion of Indian Evidence Act, 
1872 which purports to supersede the c l a s s i c a l ru les of ev i -
dences. I t must be conceded tha t subsequent case-law has to 
some extent d i s tor ted the c l a s s i c a l Law of l i a n . The t r u t h or 
otheivise of the husband's accusat ion was not mater ia l under 
c lass ica l procedure except to the extent tha t ac tua l proof of 
the wife' s adultery took the whole matter out of scope of l i a n 
but the modern courts h^ve taken in view tha t the d i sso lu t ion 
i s to be granted at the wife' s reauest only once i t i s e s tab-
lished that the accusation i s f a l s e , thereby ra i s ing ouestions 
of burden of proof which has been resolved by makin? the husb=tnd 
prove the t r u t h of his statement f a i l ing which court i s able 
to dissolve the marriage. 
The Muslim Law of l i an now has a s ta tu tory recognit ion 
in India as i t i s mentioned under Section-2 of Shariat Act, 
1937. Before 1937 too i t was recognised and applied by the 
courts which had s t ressed and c l a r i f i e d . 
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In Kalloo Vs. Mt. Imaman^ the Allahabad High Court 
recognised as a va l id ground for faskh where husband had 
made a false charge of adultery against the wife. 
The decisions which has been mentioned in the Chapter 
fully confirm to the posi t ion under Class ical Law. But in 
regard to r e t r ac t i on of the charge, deviating from the Class-
i c a l Law( under which the husband i s to be given fu l l freedom 
of r e t r ac t ion before a faskh i s f ina l ly gfanted) and adhering 
to the evidence Act 1872. 
Lian which provides a good ground to the wife for 
d issolut ion of marriage. I t sha l l be opportune tha t necessary 
amendment be introduced in the Shariat Application Act so t ha t 
the courts may not feel re luctant i n acting upon the c lear and 
exp l i c i t binding of the Holy Quran. 
Zihar i s the basis of d issolut ion and has foundation 
in the Holy Quran. ( S u r a L v i i i : 2-4) . I f the husband compares 
his wife to a woman with whom the husband's marriage would be 
Ba t i l because she would be permanently forbidden to him, e .g . 
his mother, s i s t e r , that intercourse i s forbidden u n t i l the 
husband performs an act of expiat ion. I f the husband refuses 
the act of expiat ion the wife may complain to the Qadi who may 
imprison the husband u n t i l he e i the r does act of expiat ion or 
divorces the wife, though the Qadi may not under Hanafi Law 
2. A.I.R. 1949 A11.4A5 
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decree a d i s s o l u t i o n p e r s o n a l l y , 
Zihar too must bee very uncommon but aga in i t i s 
expresr^ly recognised by the Act of 19'^9. This i s t o some 
extent amended i n the modern law whereas t h e c l a s s i c a l Lav 
held the marriage to be d i s so lved on t h e e x p i r t y of t h e 
th ree menstrual c y c l e s , the p r o v i s i o n s of d i s s o l u t i o n of 
Muslim Marriage Act, 1939 now apply so t h a t a j u d i c i a l decree 
i s needed and of course the wife alone may seek one under 
t h i s s e c t i o n . 
I n BookerHa.ii Vs MamukOya* s case Mr. J u s t i c e Krishna 
I y e r not only decided t h a t J u d i c i a l divorce may be g r an t ed i n 
I n d i a , under Sec t ion 2(11) of t he D i s s o l u t i o n of Muslim M a r r i -
age Act, 1939 as the grounds t h a t a husband has"neg lec t ed" o r 
o r ' f a i l ed ' to provide maintenance fo r h i s wife even i n c i rcum-
s tances i n which he i s under no l e g ^ l duty t o support her but 
a l so t h a t a wife i s e n t i t l e d t o a d ivorce under S e c t i o n 2( ix) 
of the Act ( i . e . " o n any o the r ground which i s r ecogn i sed 
as v a l i d for t h e d i s s o l u t i o n of marr iage under Muslim Law of 
her marriage has broken down. 
I n a Yusuf Rawther Vs. Sowramma* s c?^sp. t h e le^^rned 
Judge has observed: 
" The i n t e r p r e t a t i o n of a l e g i s l a t i o n obviously in tended 
to p ro tec t a weaker s ec t i on of the community l i f e women must be 
informed by t h e s o c i a l pe r spec t ive and pui^pose and w i t h i n i t s 
3 . 1971 K.L.T. 663 
4 . AIR 1971 Ker 26 
201 
grammatical f l e x i b i l i t y must fur ther the beneficient objec t . 
And so we must appreciate the Islamic ethos and the general 
sociological background of the law before locat ing the pre -
cise connotation of the words used in the s t a t u t e " 
There i s no 'Question tha t the western observer the 
Muslim Law of divorce, even allowing for the recent develop-
ments in the Indian sub-continent remains in p r ac t i c e heavily 
weighted in favour of the husband. I t can ' t be denied tha t 
c lass ica l law of divorce and Talag. i n p a r t i c u l a r i s perfect ly 
consistent with the theory of Muslim Marriage Law, the basic 
Islamic tenents in general. 
I t i s , however, equally cer ta in tha t the imbalances 
was exaggerated by the incorrect and r e s t r i c t i v e i n t e r p r e -
t a t i on of some Quaranic verses and Hadith. p a r t i c u l a r l y Hanafi 
Law, a fact perhaps in the minds of those Hanafi ;5urists who 
claimed that the law of other schools might be applied when a 
s t r i c t appl icat ion of Hanafi Law could cause hardship to the 
wife. The d i s t inc t cha rac te r i s t i c of Muslim divorce Law i s 
the unres t r ic ted r ight of the husband to repudiate his wife 
even without cause and by comparison to extremely circumscrib-
ed r ights of the v/ife to dissolve her marriage unl later=i l ly . 
The reforms of the Prophet (peace and bles'-ing be upon 
him) marked a new departure in the history of eas te rn l e g i s -
l a t ion . He restrained the unlimited power of divorce by the 
202 
husband and gave to the woman the r ight of obtaining 
the separation on reasonable grounds. 
Therefore, we may say tha t Islam has granted a l l 
the basic r i gh t s to women which are s t i l l denied to them 
in some western soc i e t i e s . These r igh t s include the choice 
of l i f e pa r tne r s , profession and ownership of personal pro-
perty including the r ight of divorce in the form of Khula. 
Mubaraat. Tafwid, I l a . Lian and Zihar. 
In Islamic countr ies , the issue i s already se t t l ed 
as Islam granted equal r igh ts to women which did not enjoy 
before the advent of Islam. But unfortunately these r igh t s 
have been denied to the Muslim women ©fslateJR ages and the re -
fore the suggestions i s for bringing l e g i s l a t i o n to res tore 
these r igh t s to them and only then they shal l be able to ex-
erc ise these r i g h t s which the Holy Quran and Hadith l i t e r a t u r e 
prescribed t o . 
'7 e> I l£r^ 
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